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DFPS APPELLATE UNIT 

I. JURISDICTION 

A. Transfer Order/Evidence for Transfer 

 

The Court of Appeals held that because another court had 

continuing, exclusive jurisdiction which had not been 

transferred, the trial court’s judgment terminating Father’s 

parental rights to the child was void for lack of jurisdiction.  

In 2010, a district court in Gregg County entered a final 

order in a suit affecting the parent-child relationship 

establishing Father’s paternity of the child, appointing him 

the child’s joint managing conservator, and ordering him to 

pay child support—thus acquiring continuing, exclusive 

jurisdiction under TFC § 155.001(a).  In 2016, the 

Department filed a petition seeking protection of the child 

and his siblings under TFC Chapter 262, along with a 

petition seeking termination of the parent-child 

relationships, in a district court in Harrison County.  With 

respect to the child L.S., the Department’s petition stated, 

“Continuing jurisdiction over the children has been 

established in another Court, and a timely transfer will be 

sought.” 

 

The Court of Appeals recognized that “as to emergency and 

temporary orders, the Chapter 262 court shares jurisdiction 

with the Chapter 155 court of continuing, exclusive 

jurisdiction, but not as to final orders.”  Under Chapter 155, 

the court of continuing, exclusive jurisdiction shall decide 

all motions to transfer, with the limited exception under 

TFC § 262.203(a)(2)1, which provides that if the Chapter 

262 court determines that grounds exist for mandatory 

transfer from the court of continuing, exclusive jurisdiction, 

the Chapter 262 court shall order transfer from the court of 

continuing, exclusive jurisdiction to itself. 

 

During the final hearing in this case, the Harrison County 

court was made aware that the Gregg County court had 

                                                 
1 TFC § 262.203(a)(2) has been amended to read as follows: 

“order transfer of the suit from the court of continuing, exclusive 

jurisdiction” 

previously entered final orders in a suit affecting the parent-

child relationship between Father and child, and on request, 

took judicial notice of the Gregg County court’s file.  The 

Court of Appeals abated for a limited evidentiary hearing 

because the appellate record did not contain:  (1) the Gregg 

County orders referenced during the final hearing; (2) any 

order transferring jurisdiction to the Chapter 262 court; or 

(3) any information from which to determine whether 

grounds existed for a mandatory transfer.  At the hearing, 

the Gregg County final order and a subsequent child support 

modification order were introduced, and a determination by 

the Texas Department of State Health Services that the 

Gregg County court had continuing, exclusive jurisdiction 

was admitted.  Further, no transfer order was entered, and 

the hearing led the Harrison County court to conclude that 

no grounds existed for mandatory transfer of jurisdiction 

from the Gregg County court. 

 

The Court stated, “The continuing, exclusive jurisdictional 

scheme is ‘truly jurisdictional’—that is, when one court has 

continuing and exclusive jurisdiction over a matter, any 

order or judgment issued by another court pertaining to the 

same matter is void.”  Consequently, it held that “the 

Harrison court’s order terminating [Father’s] parental rights 

to [the child] is void because the Gregg court had 

continuing, exclusive jurisdiction at the time the order was 

entered.”  Accordingly, the Court vacated the trial court’s 

termination order and dismissed the case.  In re L.S., S.V., 

and C.W., No. 06-17-00113-CV, ___ S.W.3d ___ (Tex. 

App.—Texarkana Mar. 9, 2018, no pet.). 

 

B. TFC § 152.206  

 

Father appealed from a private termination of parental rights 

proceeding.  In his third issue, Father argued that the Texas 

trial court did not have jurisdiction under the Uniform Child 

Custody Jurisdiction Enforcement Act (UCCJEA) while the 

appeal of the order transferring jurisdiction was pending in 

Alabama. 

 

Mother and Father, parents of three children, divorced on 

September 5, 2013 by decree of the Circuit Court of Russell 

County, Alabama.  Mother remarried and moved to Texas 

with the children.  Mother and her second husband filed an 

Original Petition for Termination and Adoption of 

Stepchildren in Brazos County, Texas on February 22, 

2016. Mother also filed in Russell County, Alabama, a 

Motion to Dismiss and Transfer Jurisdiction to Texas.  On 

May 4, 2017, the Circuit Court of Russell County, Alabama 
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entered an order declining to exercise its jurisdiction over 

the matter, finding that Texas would be the more 

appropriate forum. Father appealed the Alabama court’s 

order to the Alabama Court of Civil Appeals, and the issue 

of the transfer was pending in that appellate court. 

 

TFC § 152.206 provides: 

 

(a) Except as otherwise provided in Section 

152.204, a court of this state may not 

exercise its jurisdiction under this 

subchapter if, at the time of the 

commencement of the proceeding, a 

proceeding concerning the custody of the 

child has been commenced in a court of 

another state having jurisdiction 

substantially in conformity with this 

chapter, unless the proceeding has been 

terminated or is stayed by the court of the 

other state because a court of this state is a 

more convenient forum under Section 

152.207. 

 

TFC § 152.206(a).   

 

The record demonstrated that there was no proceeding 

relating to the custody of the children pending in the 

Alabama courts.  The last custody hearing was held in 

Alabama in September 2015.  Father appealed the trial 

court’s custody order to the Alabama Court of Civil 

Appeals, and that court affirmed the trial court.  Father filed 

a writ of certiorari to the Alabama Supreme Court, and the 

writ was denied.   

 

In finding that the trial court did not err in exercising its 

jurisdiction, the Waco Court of Appeals noted that the only 

matter pending in Alabama was the appeal from the trial 

court’s order transferring jurisdiction.  The Alabama court 

conferred with the court in Texas and determined that Texas 

was the more convenient forum.  Moreover, Father had not 

cited any authority to support his argument that the Texas 

trial court did not have jurisdiction under the UCCJEA 

while the appeal of the order transferring jurisdiction was 

pending in Alabama.  Termination of Father’s parental 

rights was affirmed.  In re W.R.C., No. 10-17-00250-CV 

(Tex. App.—Waco Dec. 20, 2017, no pet.) (mem. op.). 

 

 

 

 

 

II. PRE-TRIAL MATTERS 

A. Right to Counsel 

 

On appeal, Father contended that his due process rights 

were violated because of the trial court’s failure to appoint 

him an attorney.  In support of his argument, he cited TFC 

§ 107.013(a)(3), which mandates that the trial court appoint 

an attorney ad litem to represent the interests of an alleged 

father who has failed to register with the paternity registry 

under Family Code Chapter 160 and whose identity or 

location is unknown.  The Appellate Court disagreed, noting 

that Father’s identity and location were not “unknown” as 

that term is defined by the statute because he had been 

personally served with citation in the case; therefore, 

subsection 107.013(a)(3) was inapplicable. 

 

The Court of Appeals also looked at TFC § 107.013(a)(1), 

which requires the appointment of an attorney ad litem for 

an indigent parent who responds in opposition to a 

Department-initiated SAPCR.  Here, the Court noted that 

Father failed to “file an answer, appear at any hearing, or in 

any way oppose the termination” of his parental rights.  In 

addition, Father failed to file an affidavit of indigence “or 

any other statement that would give rise to an inference that 

he was unable to afford an attorney” prior to the termination 

of his parental rights.  Therefore, the Court of Appeals 

concluded that Father “was not entitled to appointment of 

an attorney ad litem and that the trial court did not err in 

failing to appoint counsel for [him] prior to its interlocutory 

order.”  N.T. v. Texas Dep’t of Family and Protective 

Services, No. 03-17-00573-CV (Tex. App.—Austin Nov. 

29, 2017, no pet.) (mem. op.). 

 

B. TFC § 161.002 – Failure to Timely Admit 

Paternity 

 

After several Department referrals, the Department was 

appointed temporary managing conservator of the child in 

May 2015.  Father was appointed counsel, was served, and 

through counsel filed a general denial following the filing 

of the Department’s original petition.  Father appeared in 

person and through attorney of record and announced ready 

at the adversary hearing in May 2015 and at permanency 

hearings in October 2015 and March 2016.  However, the 

court’s docket sheet showed that he did not personally 

appear at any hearings after those dates. 

 

Father did not appear at trial.  The Department’s caseworker 

testified, in part, that Father had not been adjudicated as the 

child’s father and that neither parent had expressed issues 

with the child’s placement, Uncle and Aunt.  Uncle testified 

that Father would occasionally send texts asking for a 
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picture of the child or asking for Uncle to tell the child he 

loves her.  However, Uncle testified that Father never asked 

about seeing the child and never expressed that he did not 

want the child placed with Uncle.  After the Department 

rested, Father’s counsel agreed with the trial court’s 

observation that: 

 

I do not show anything . . . where [Father] 

has made any type of admission of 

paternity.  I do not see that he submitted to 

do a DNA test.  I don’t show that he signed 

off on an AOP.  I don’t show anything in 

my file to indicate that he’s admitted 

paternity. 

 

The trial court found that Father was an alleged father and 

that he failed to come before the court after being served 

with a paternity action to either admit paternity or contest it.  

In December 2016, the trial court signed an order 

terminating Father’s rights based on a finding that Father 

committed at least one of the predicate acts or omissions 

according to TFC § 161.001(b) and not TFC § 161.002, 

which permits termination of an alleged father’s rights if he 

fails to assert his paternity in some manner before the court 

after he is served with citation. 

 

Following the trial court’s December 2016 decree, Father 

filed a motion for new trial challenging, in part, that he had 

not asserted paternity under section 161.002.  In February 

2017, after a hearing on Father’s motion, the trial court 

granted a new trial.  After a new trial, the trial court signed 

an Amended Decree for Termination and Decree in Suit 

Affecting the Parent-Child Relationship on March 23, 2017.  

In that decree, the trial court omitted the findings against 

Father under sections 161.001(b)(1)(D), (E), and (O).  

Instead, the trial court found that after having waived 

service of process or being served with citation, Father did 

not respond by timely filing an admission of paternity or by 

filing a counterclaim for paternity or for voluntary paternity 

pursuant to TFC § 161.002. 

 

In challenging the trial court’s March 2017 decree, Father 

argued that the evidence was legally and factually 

insufficient to sustain the 161.002(b)(1) finding because: (1) 

Father was represented by counsel at trial; (2) evidence at 

trial referred to parents and to Father; and (3) the child’s 

current placement is referenced as her paternal uncle.  

Specifically, Father argued that the appointment of counsel 

and references to him as the child’s father during trial served 

as an admission. 

 

The Appellate Court distinguished several cases in which 

other appellate courts have held that a father’s actions 

constituted an admission of paternity.  In re K.W., 138 

S.W.3d 420, 430 (Tex. App.—Fort Worth 2004, pet. 

denied) (holding that letters written by father to trial court 

in which he stated that he was the child’s father were 

sufficient to constitute an admission); Toliver v. Tex. Dep’t 

of Family and Protective Servs, 217 S.W.3d 85, 105 (Tex. 

App.—Houston [1st Dist.] 2006, no pet.) (father’s 

appearance at trial—where he admitted that he was the 

child’s father—triggered his right to require the Department 

to prove that he had engaged in one of the types of conduct 

listed in section 161.001(b)(1)); In re V.S.R.K.I, No. 02-08-

00047-CV (Tex. App.—Fort Worth Mar. 19, 2009, no pet.) 

(mem. op.) (father admitted paternity by filing a general 

denial and filling out a request for appointment of counsel 

in which he stated that he was the parent of the child).  The 

Court observed that unlike these cases, Father did not file 

any document in the trial court admitting paternity and did 

not appear at trial.  Further, the Court noted that when the 

trial court questioned Father’s counsel about any admission 

of paternity, counsel agreed with the trial court that Father 

had done nothing to admit paternity.  As such, the Court 

concluded that although Father was appointed counsel and 

filed a general denial, “he at no time admitted paternity”. 

 

In affirming the trial court’s March 2017 decree, the Court 

held, “[g]iven that [Father] made no representations in the 

trial court that he was [the child’s] father, or otherwise 

admitted paternity, we hold that the trial court had legally 

and factually sufficient evidence to support its 

determination under subsection 161.002(b)(1).”  In re R.B., 

No. 14-17-00238-CV (Tex. App.—Houston [14th Dist.] 

August 17, 2017, no pet.) (mem. op.). 

 

C. Immunizations Over Objection of Parents 

 

Mother and Father sought mandamus relief from an “Order 

to Immunize Foster Child over Parental Objection” (the 

Order) signed by the trial court in the underlying case.  They 

contended that the trial court erred in granting the 

Department’s request to immunize the child over their 

objection because it violated TFC § 32.101(c).  The 

Department argued that the trial court had the authority to 

issue the Order under TFC § 266.004, and that TFC § 

32.101 was inapplicable.   

 

The child was removed by the Department shortly after his 

birth, and the Department subsequently filed suit.  

Following an adversary hearing, the trial court appointed 

the Department the child’s temporary managing 

conservator with all of the rights and duties set forth in TFC 

§ 153.371, and authorized the Department to consent to 

medical care for the child.  See TFC § 266.004.  Mother and 

Father were appointed as temporary possessory 
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conservators of the child with certain limited rights and 

duties.  At a hearing the following month, the Department 

expressed concern that the child had not received any 

vaccinations, explaining that he lived in a social 

environment where he is exposed to other social 

environments like daycare and church.  Mother and Father 

expressed their opposition to the child being vaccinated, and 

the trial court ordered the parents to meet with the child’s 

pediatrician to discuss the need for immunizations.   

 

The trial court subsequently held an evidentiary hearing on 

the issue.  The child’s pediatrician testified that she believes 

the benefits of receiving immunizations outweigh the 

potential side effects and that it is therefore in the child’s 

best interest to be given vaccinations.  Mother testified that 

she is opposed to the child receiving vaccinations until he is 

“past the age of autism” due to the prevalence of autism in 

her family.  Father testified similarly and stated he had 

executed an affidavit so that the child would be exempt from 

the immunization requirements of section 161.004 of the 

Health and Safety Code.  The trial court subsequently 

signed the Order finding that it is in the child’s best interest 

to have the normal childhood immunizations, and 

concluding that it has the power to order that the 

immunizations occur over the parents’ objection. 

 

The Department argued section 32.101 does not apply here 

because the Order does not involve the Department’s right 

to consent to the immunization of the child, but rather the 

trial court itself ordered the medical care.  Additionally, the 

Department asserted the statute’s inapplicability on the 

basis that the parents’ limited rights and duties as temporary 

possessory conservators did not include the right to consent 

to medical care for the child. 

 

TFC § 32.101 entitled “Who May Consent to Immunization 

of Child” provides in pertinent part: 

 

(a) In addition to persons authorized to 

consent to immunization under Chapter 

151 and Chapter 153, the following persons 

may consent to the immunization of a 

child: 

(1) a guardian of the child; and 

(2) a person authorized under the 

law of another state or a court order 

to consent for the child.  

. . .  

(c)(1) A person otherwise authorized to 

consent under Subsection (a) may not 

consent for the child if the person has actual 

knowledge that a parent, managing 

conservator, guardian of the child, or other 

person who under the law of another state 

or a court order may consent for the child 

has expressly refused to give consent to the 

immunization[.] 

 

The Court rejected both of the Department’s arguments.  

First, the Court reasoned the trial court signed the Order 

after the Department expressed its desire to have the child 

given the normal childhood immunizations, and the Order 

does not state that the trial court ordered certain medical 

personnel to give the child immunizations but rather states 

“the Department shall promptly cause [the child] to receive” 

them.  Secondly, the Court discussed the rule of last 

antecedent which provides that a limiting clause or phrase 

should normally be read as modifying only the noun or 

phrase that it immediately follows.  Applying the rule of last 

antecedent to the text of TFC § 32.101(c), the Court 

concluded the limiting clause or phrase “who under the law 

of another state or a court order may consent for the child” 

modifies only “other person,” and not “a parent.”  Thus, the 

Court determined that TFC § 32.101 applied. 

 

The Department also argued the trial court had the authority 

to render the Order under TFC §266.004 which provides in 

relevant part: 

 

(a) Medical care may not be provided to a 

child in foster care unless the person 

authorized by this section has provided 

consent. 

 

(b) Except as provided by Section 266.010, 

the court may authorize the following 

persons to consent to medical care for a 

foster child: 

 

(2) the department or an agent of 

the department. 

 

(g) On its own motion or in response to a 

petition under Subsection (e) or Section 

266.010, the court may issue any order 

related to the medical care of a foster child 

that the court determines is in the best 

interest of the child. 

 

The Court disagreed, citing TFC § 266.002 which provides: 

“This chapter does not limit the right to consent to medical, 

dental, psychological, and surgical treatment under Chapter 

32.”  The Court further reasoned that even if it construed the 

plain language of §266.004 as allowing the Order, such a 

construction causes § 266.004 to be in direct conflict with § 

32.101.  Section 32.101, the more specific statute entitled 
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“Who May Consent to Immunization of Child”, would 

therefore control over § 266.004, the more general statute. 

 

Lastly, the Court determined that the recent enactment of 

TFC § 264.1076, even if applicable to this case, did not 

indicate that “the Department has or had the authority to 

vaccinate a child when the Department ‘has actual 

knowledge that a parent, managing conservator, guardian of 

the child, or other person who under the law of another state 

or a court order may consent for the child … has expressly 

refused to give consent to the immunization.’” 

 

Accordingly, the Court concluded the trial court abused its 

discretion in rendering the Order, and conditionally granted 

Mother’s and Father’s petition for writ of mandamus.  In re 

Womack, No. 10-17-00336-CV, ___S.W.3d ___ (Tex. App. 

—Waco 2017, orig. proceeding [mand. pending]). 

  

III. TRIAL PRACTICE 

A. Jury Issues 

 

1. Striking Jury Demand 

Mother timely filed a jury demand.  The trial court ordered 

the parties to mediation, and threatened the parties with a 

fine and jail time for failing to comply.  Mother failed to 

attend mediation.   

In response, the Department filed a motion to strike 

Mother’s jury demand as a sanction for her failure to attend 

mediation.  Mother dubiously testified that she was 

hospitalized at the time and was not aware of the mediation 

date.  The trial court struck her jury demand, and terminated 

her parental rights after a bench trial.  

The Court of Appeals noted that sanctions are reviewed on 

an abuse of discretion standard, but a motion to strike a jury 

demand must be strictly scrutinized.  The issue is whether 

sanctions are appropriate or just.  The Court utilized a two-

part inquiry.  First, the question is whether there is a nexus, 

or direct relationship, between the improper conduct and the 

sanction imposed.  Second, the sanction must not be 

excessive, meaning that it should not be more severe than 

necessary to satisfy the sanction’s legitimate purpose.  

Courts must consider whether lesser sanctions would fully 

promote compliance.   

The San Antonio Court pointed to a case in which striking 

a jury demand was a discovery sanction.  Young v. Young, 

No. 03-14-00720-CV (Tex. App.—Austin Dec. 16, 2016, 

no pet.).  In Young, the Austin Court stated that “[a]bsent a 

showing that denying [the father] a jury trial would address 

the harm resulting from his discovery abuse, he was entitled 

to have a jury resolve those [custody-related] issues.”   

Adopting the reasoning in Young, the San Antonio Court 

held that there was no connection between denying a right 

to a jury trial and curing the prejudice caused by Mother’s 

failure to appear at mediation.  Additionally, the San 

Antonio Court found that the record did not reflect that the 

trial court considered a lesser contempt sanction.  The Court 

accordingly held that because “the record does not show 

that denying [Mother] a jury trial would address the harm 

resulting from her failure to appear at mediation” the trial 

court abused its discretion in striking Mother’s jury 

demand.  The Appellate Court also held that the error was 

harmful because there are numerous fact issues in a parental 

rights termination case.  The matter was reversed and 

remanded to the trial court.  In re L.G.T., No. 04-17-00526-

CV (Tex. App.—San Antonio Jan. 10, 2018, no pet.) (mem. 

op.). 

2. Allocation of Jury Strikes 

Mother’s parental rights were terminated following a jury 

trial.  Mother appealed and in her first issue alleged that the 

trial court committed reversible error when it gave a total of 

eight peremptory strikes to the parties aligned against her, 

which included the Department, the child’s attorney ad 

litem, and the intervenor. 

 

The trial court gave Mother six strikes, and allowed the 

Department, the child’s attorney ad litem, and the intervenor 

to share eight strikes.  The Department and the intervenor 

agreed they were aligned in seeking termination of Mother’s 

parental rights.  Although the child’s attorney ad litem 

asserted she had a “different angle” and requested a few 

strikes of her own, she did not explain how her view of the 

child’s best interest was in any way antagonistic to the 

Department or the intervenor.  The Department argued at 

the first pre-trial hearing that it might not be aligned with 

the intervenor, as the intervenor’s petition did not request 

termination of Mother’s parental rights.  However, the 

intervenor stated during a pre-trial hearing that her case 

“tracked” the Department’s case-in-chief, although she may 

call a few additional witnesses.  

 

In a civil case tried in district court, each party is entitled to 

six peremptory challenges.  TEX. R. CIV. P. 233.  If there are 

multiple parties, and one of the litigants makes a motion 

before peremptory challenges are exercised, “the trial court 

must determine whether the litigants aligned on one side are 

antagonistic to each other as to fact issues for the jury; if 

not, it should give each side the same number of 
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challenges.”  “Whether aligned parties are antagonistic is a 

“question of law that must be determined after voir dire and 

before the parties exercise their strikes, based upon 

information taken from the pleadings, pretrial discovery, 

voir dire, and other information brought to the court’s 

attention .  If the record supports a conclusion of antagonism 

between parties on one side, the trial court must exercise its 

discretion in determining how to allocate strikes among the 

parties.”  If the record does not support a conclusion of 

antagonism between parties on one side, or does not support 

how the trial court allocated peremptory challenges, the 

appellate court must determine, based on the entire record, 

whether that error resulted in a “materially unfair” trial.  

Under a “relaxed” harmless error standard, “[w]hen the trial 

is hotly contested and the evidence sharply conflicting, the 

error results in a materially unfair trial without showing 

more.” 

 

The Court of Appeals first concluded, as a matter of law, 

that the record did not contain evidence of antagonism 

between the Department, the attorney ad litem, and the 

intervenor.  The Court stated that the “Department and [the 

intervenor] agreed that they were aligned in seeking 

termination of [Mother’s] parental rights.  Although the 

attorney ad litem asked for a few strikes of her own, she did 

not explain how her view of [the child’s] best interest was 

in any way antagonistic to the Department or [the 

intervenor].”  Therefore, the trial court erred in allocating 

an additional two strikes to the parties aligned against 

Mother.   

 

In determining whether the error in allocating an additional 

two strikes to the parties aligned against Mother resulted in 

a materially unfair trial, the Court held that based on a 

review of the entire record establishing that the jury heard 

eight days of testimony from seventeen witnesses, it could 

not conclude that the issues were not hotly contested or that 

the evidence relevant to the questions asked of the jury was 

not sharply conflicting, “before even turning to the issues 

tied solely to best interest.”  Consequently, the error in 

allocating strikes resulted in a materially unfair trial without 

showing more, requiring reversal and remand.  The Court 

of Appeals reversed the termination order and remanded for 

further proceedings due to the trial court’s failure to 

equalize peremptory challenges between Mother and the 

parties aligned against her, who were the Department, the 

child’s attorney ad litem, and the intervenor.  S.B. v. Texas 

Dep’t of Family and Protective Servs., No. 03-17-00431-

CV (Tex. App.—Austin Dec. 22, 2017, pet. denied) (mem. 

op.). 

 

 

 

3. Batson Challenge 

 

On appeal, Mother and Father complained about the trial 

court’s resolution of a Batson challenge.  Following voir 

dire, counsel for Mother made a Batson challenge arguing 

that the Department had used its strikes to exclude “every 

black person on the jury except for one.”  The trial court 

then asked the Department to respond to the allegation for 

each juror it struck.  The prosecutor explained that for juror 

number 20, the juror “believes that marijuana is okay” and 

the juror was observed rolling her eyes at statements made 

in favor of the State.  The attorney ad litem added that the 

juror “was angry” and that the attorney ad litem made a note 

about the juror that “had to do with marijuana.”  Neither of 

the parents’ attorneys contradicted the fact that the juror 

believed marijuana to be “okay” or that the juror was 

“rolling her eyes” at the attorney ad litem.  When Mother’s 

counsel suggested that the Department was “striking 

blacks,” the trial court responded that it saw “the State 

striking people who think marijuana use is okay.”  In 

addition, when the trial court asked Mother’s counsel 

whether there were “any jurors who were not stricken by the 

Ad litem and by the Petitioner that are white and that 

indicated that they feel like the use of marijuana is 

acceptable,” neither Mother’s counsel nor any other 

attorney was able to name such a potential juror.  Moreover, 

the attorney ad litem was able to name a white potential 

juror that he had struck “because she said marijuana wasn’t 

as bad as alcohol.”   

 

The Court of Appeals recited that in “Batson v. Kentucky, 

the United States Supreme Court held that “racial 

discrimination in jury selection offends the Equal Protection 

Clause.”  See 476 U.S. 79, 85 (1986).  The Texas Supreme 

Court has held that ‘the use of a peremptory challenge to 

exclude a juror on the basis of race violates the equal 

protection rights of the excluded juror.’  In resolving 

a Batson objection to a peremptory challenge, courts use a 

three-step process.  In the first step, ‘the opponent of the 

peremptory challenge must establish a prima facie case of 

racial discrimination.’  ‘During the second step of the 

process, the burden shifts to the party who has exercised the 

strike to come forward with a race-neutral explanation.’  ‘At 

the third step of the process, the trial court must determine 

if the party challenging the strike has proven purposeful 

racial discrimination, and the trial court may believe or not 

believe the explanation offered by the party who exercised 

the peremptory challenge.’” (internal citations omitted). 

 

The Court of Appeals concluded that because marijuana use 

was an important issue at trial, the trial court could have 

reasonably determined that the juror’s views on marijuana, 

coupled with her “nonverbal cues,” constituted a race-
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neutral explanation for the Department’s peremptory strike.  

The Court of Appeals accordingly determined that the trial 

court had not abused its discretion in overruling Mother’s 

Batson issue.  D. G. v. Texas Dep’t of Family and Protective 

Services, No 03-17-00366-CV (Tex. App.—Austin Oct. 26, 

2017, no pet.) (mem. op.). 

 

B. Trial Court’s Discretion over Conduct of 

Proceedings 

During the course of a Department-initiated suit involving 

three of her children, Mother gave birth to a fourth child 

who was not removed from her care.  At the beginning of 

voir dire for her termination trial as to the oldest three 

children, the Department objected because Mother brought 

her five-month old infant to trial.   

 

Specifically, the Department’s counsel asked that the child 

“not be allowed to be at the courtroom during the pendency 

of this trial” because “it’s unfairly prejudicial to the jury to 

see her running around the courthouse feeding and taking 

care of a baby when we’re in the process of terminating her 

parental rights.”  The trial court agreed, noting that “the 

courtroom isn’t an appropriate place for a baby” and that 

while the child could be in the courthouse, he could not be 

in the courtroom.  

 

On appeal of the termination of her parental rights, Mother 

contended that the trial court erred by not allowing her 

infant child to be present in the courtroom during trial.  

Mother claimed that the court’s decision was “highly 

prejudicial and probably left the fact finder with the 

impression that the infant child is not important to the 

mother.” 

 

The Court of Appeals disagreed, holding that trial courts 

have “broad discretion over the conduct of its proceedings” 

and that this includes the ability to “maintain control in the 

courtroom, to expedite the trial, and to prevent what it 

considers to be a waste of time”.  And thus, “[w]e cannot 

conclude that the trial court abused its broad discretion in 

implicitly determining that the exclusion of a five-month-

old infant from the courtroom was necessary to maintain 

control of the proceedings.”  In re K.R., A.R., and G.L.C., 

No. 13-17-00281-CV (Tex. App.—Corpus Christi Oct. 26, 

2017, pet. denied) (mem. op.).   

C. Judicial Bias 

Father appealed the termination of his parental rights, 

arguing that the trial judge’s conduct revealed such a clear 

bias that his rights to due process and an impartial fact-

finder were violated.  The Department argued that Father 

had waived error by failing to request the trial judge recuse 

himself or otherwise failing to object to the trial judge’s 

conduct.   

 

The Appellate Court rejected the Department’s argument 

and held that “if a judge’s bias and prejudice as shown on 

the face of the record were harmful, thereby depriving a 

litigant of his important constitutional right to a fair trial 

with an impartial fact-finder and resulting in an improper 

judgment, then a party’s failure to object does not waive the 

complaint.”  The Appellate Court went on to state that 

remarks made by a trial judge that show disapproval or even 

hostility to a party or his case will ordinarily not support a 

bias or partiality challenge.  “Instead, reversible bias or 

partiality is shown if the judge’s conduct showed ‘a deep-

seated favoritism or antagonism that would make fair 

judgment impossible.’”   

 

The Court noted that the trial judge set the final hearing in 

February 2017, even though the dismissal date was not until 

September 2017.  The Court determined that the face of the 

record showed that the trial judge took judicial notice of the 

facts and record from a previous termination case involving 

Father, even though those children were not Father’s 

children, and made a determination that Father would not 

comply with his services in the current case based on his 

non-compliance in a previous case.  The Court also noted 

that the trial court suspended Father’s visitation without 

outlining the steps necessary for Father to resume visitation.  

The trial court appointed Father’s trial counsel twenty-five 

days before the trial, which the Appellate Court deemed to 

be insufficient time to discharge her statutorily mandated 

duties as Father’s attorney as the trial court had made it clear 

it intended to consider the facts from this case and also from 

the previous termination case.  The trial court relied on facts 

that were presented in a prior termination case in denying 

Father’s motion to continue the trial in this case, describing 

Father’s attitude as “flippant” and indifferent.  The 

Appellate Court noted that during trial, the trial court 

extensively questioned Father, accused him of lying, and 

threatened to have him prosecuted for perjury.  The Court 

held that the extensive questioning showed that the judge 

had ceased to be an impartial fact-finder and instead was 

“acting as an advocate in favor of termination.”  The Court 

further commented that the trial judge had failed to appoint 

a new attorney to Father until five days after the time to file 

a motion for new trial had already run.  The trial court also 

insisted on having a new evidentiary hearing on whether 

Father was still indigent for purposes of receiving a court-

appointed appellate attorney.  The Court held that this 

infringed on his constitutional right to due process and 

assistance of counsel, despite his presumed indigence. 
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The Appellate Court recognized that the main concern for 

the trial court was the best interest of the child, but stated 

that “this concern cannot completely override the statutory 

scheme set in place by the Texas Legislature”.  The Court 

held that the “trial judge’s entire course of conduct, which 

constituted more than isolated remarks on the record or 

unfavorable rulings, revealed his deep-seated antagonism 

against father. This antagonism infected the entire 

proceeding, including the trial judge’s decision to fast track 

the termination trial for no other stated reason than that he 

personally believed Father had not had a ‘miraculous 

turnaround’ since the prior termination proceeding.”  The 

Court stated that “the trial judge’s questioning of Father, 

including his threats to have Father prosecuted and 

intemperate characterizations of his testimony as 

‘ridiculous’ and ‘crap’ reveals that all impartiality had been 

irretrievably lost.”  The Court accordingly held that based 

“on the exceptional and singular facts that are clearly shown 

in the record here, we agree that the trial judge ceased to be 

a neutral and unbiased fact-finder, acting instead as an 

advocate, which probably resulted in the rendition of an 

improper judgment and probably prevented Father from 

properly presenting the case to this court.”  In re L.S., No. 

02-17-00132-CV (Tex. App.—Fort Worth Sept. 21, 2017, 

no pet.) (mem. op.). 

 

IV. TERMINATION GROUNDS 

A. TFC § 161.001(b)(1)(C) 

Father’s parental rights were terminated in a private case 

under TFC § 161.001(b)(1)(C).  Subsection 

161.001(b)(1)(C) provides that termination may occur if the 

parent has “voluntarily left the child alone or in the 

possession of another without providing adequate support 

of the child and remained away for a period of at least six 

months.”  The Court of Appeals stated that the “six-month 

minimum is a period of six months consecutively.” 

 

In early 2015, Father moved out of town and left the child 

subject of this suit, the child’s four siblings, and Mother 

living in the home of the child’s maternal grandmother.  In 

April 2015, Mother gave the child to Appellees, a married 

couple who had physical custody of the child on and off for 

two-and-a-half years.  Father contended on appeal that he 

never “voluntarily placed” the child with Appellees because 

Mother was the one who “gave” the child to them.  

However, the Court of Appeals, quoting established case 

law, held that in determining whether subsection (C) is met, 

“[i]t should not be significant whether a parent physically 

delivers their child to someone who will care for them.”   

Father testified that he did not know Mother gave the child 

to Appellees in April 2015, but thought she was just 

allowing the child to visit and spend the night with 

Appellees.  However, the Court held the evidence showed 

that from December 2015 through July 2016, a period of at 

least six consecutive months, Father “remained away from 

the child—who was living with Appellees—and did not 

provide support for her.”  The evidence showed that by 

December 2015, Father saw the child leaving from the 

grandmother’s house with Appellee without stopping them, 

Father subsequently saw the child dropped off at her sister’s 

birthday party by Appellee in June 2016, and Appellees kept 

the child until July 2016.  The evidence showed that Father 

“would have also been alerted that the child was not living 

with her grandmother and siblings when he learned in 2015 

that his four other children were involved in a CPS case.”  

Appellee testified that Father did not see the child from 

April 2015 until July 2016, and that she did not receive any 

support from Father for the child.  Further, Appellee 

testified that Father “told her that if he were given some 

‘compensation for one year and a half,’ he would ‘wash his 

hands and sign over his rights,’” which Appellee 

“understood as an attempt to sell the child to her.”  In 

addition, the evidence established that from January 2017 to 

August 2017, Father “knew the child was living with 

Appellees, voluntarily left her there, and did not provide 

support for her.”  The Court of Appeals held this evidence 

was legally and factually sufficient to support termination 

of Father’s parental rights under TFC § 161.001(b)(1)(C).  

R.M. v. D.R. and B.R., No. 03-17-00605-CV (Tex. App.—

Austin Mar. 6, 2018, no pet.) (mem. op.). 

B. TFC § 161.001(b)(1)(D) 

1. Outcries of Older Children 

Mother appealed from a judgment terminating her parental 

rights to the child.  As part of her sufficiency challenge, 

Mother argued that the evidence was legally and factually 

insufficient to support the trial court’s finding that she 

knowing placed or allowed the child to remain in conditions 

or surroundings which endangered the child’s physical or 

emotional well-being.  TFC § 161.001(b)(1)(D). 

 

The Court of Appeals observed that the evidence reflected 

that Mother’s relationship with Father endangered the 

child’s physical and emotional well-being.  Specifically, the 

trial court heard evidence that: 

 

(1) both of the child’s siblings made outcries that 

Father was violent, punched holes in the walls, 

and threw things; 
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(2) both of the child’s siblings made outcries that 

they witnessed domestic violence between 

Mother and Father; 

(3) one of the child’s siblings made an outcry that 

Father had sexually abused her; 

(4) Mother did not believe the outcry of sexual 

abuse and continued living with Father; and 

(5) one of the child’s siblings made an outcry that 

Father was physically abusive towards him. 

 

In affirming the (D) finding, the Court concluded that 

“although [the child] could not verbalize his feelings or state 

what he personally witnessed, the evidence in the record 

regarding the outcries of [the child’s] older siblings 

demonstrates that [Mother] had placed and would continue 

to place the child in conditions or surroundings that 

endangered his physical and emotional well-being.”  

Accordingly, the Court of Appeals held that sufficient 

evidence supported the jury’s finding that Mother violated 

subsection (D).  In re K.A.R., No. 04-17-00723-CV (Tex. 

App.—San Antonio Apr. 11, 2018, no pet.) (mem. op.). 

 

2.      Overindulgence in RX Drugs 

 

Mother appealed the termination of her parental rights under 

TFC § 161.001(b)(1)(D).  

 

In examining the evidence, the Court of Appeals noted that 

an Early Childhood Intervention Services worker and a 

local sheriff had discovered Mother at home “unconscious 

atop household furniture” while the fifteen-month-old child 

“walked about the area” unsupervised.  Despite Mother’s 

explanation of an adverse reaction to NyQuil as the cause of 

her unconsciousness, law enforcement discovered 

hydrocodone and opioids in Mother’s body.  Further, the 

Appellate Court questioned Mother’s explanation of taking 

NyQuil at 9 a.m. in the morning without any plan for caring 

for the child, stating:  “[a]t the very least, this evidence 

indicated that [Mother] was aware of the need to supervise 

the child but nevertheless took the medicine knowing of its 

likely effect without instituting a viable manner of caring 

for the fifteen month old”.  This “[left] the child free to 

wander unsupervised though an area strewn with medicine 

and pills.” 

 

The Court also cited evidence that: (1) Mother was also on 

Ambien, Tylenol, and Buspirone or Ativan at the time; (2) 

Mother had been discharged from a pain clinic six weeks 

earlier for violating a “pain contract” regarding her 

controlled substances; and (3) Mother would consistently 

fall asleep and “doze-off” throughout the case, even when 

visiting the child. 

 

The Court concluded that “the evidence of record would 

permit a fact-finder to form a firm conviction and belief that 

[Mother’s] history of ingesting multiple and diverse drugs 

which affect her ability to stay awake and care for the 

fifteen-month old child knowingly placed the child in 

conditions or surroundings endangering her physical well-

being” and “[t]hough [her] drug use may not have been 

illegal, the end is the same; the over-indulgence in 

prescribed medication had the potential for endangering the 

child.”  In re A.M., No. 07-17-00094-CV (Tex. App.—

Amarillo Sept. 21, 2017, pet. denied) (mem. op.). 

 

        C. TFC § 161.001(b)(1)(E) 

 

1. Father’s Threats  

 

Father and Mother are the parents of three children.  

Following their divorce, Mother married Second Husband, 

and together they filed a petition to terminate Father’s 

parental rights pursuant to TFC § 161.001(b)(1)(E) which 

allows for involuntary termination of parental rights where 

there is clear and convincing evidence that a parent 

“engaged in conduct or knowingly placed the child with 

persons who engaged in conduct which endangers the 

physical or emotional well-being of the child”. 

Father admitted that he: 

 has three convictions in Alabama for harassment 

and harassing communications; 

 told his ten-year-old child that Jesus told Father that 

Mother was going to die and Father was waiting in 

Alabama for Jesus to kill Mother; 

 would kill Second Husband and then himself; 

 expected God or Jesus to kill Mother and Second 

Husband’s two-year-old daughter; and 

 would not stop his behavior until Mother 

acknowledges that her lifestyle is against the Bible.   

There was evidence of phone messages from Father, in 

which he repeatedly told the children that God is going to 

kill Mother for her evil and wicked ways, she will pay for 

her sins, and that Mother will have to watch her daughter 

with Second Husband die because God is going to take that 

child’s life.  In one recorded conversation between Father 

and the child, Father stated “I am never going to rest until 

your mom is either dead or in prison because she is a child 

molester, she has molested you.  She has taught you to do 

bad things.  And she has taught you to do evil things.”   

Father went on to tell the child: “Jesus hates what your mom 

has done. … Jesus has said that she’s going to die because 
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He hates what she has done, He hates the wicked life she’s 

lived.  Your mom lives a wicked and perverse life son.  … 

When she dies, will you believe it then?  … Jesus is going 

to give her cancer and kill her, I promise you.”   

Mother testified that once when she met Father in the 

parking lot to exchange the children, Father stated in the 

children’s presence that he would kill Second Husband in 

front of Mother and then kill himself and the children but 

leave Mother alive.   

Mother said that the child was afraid after the phone calls 

with Father, had nightmares, and a fear of being kidnapped.   

The Appellate Court held that these threats, comments, and 

actions show a course of conduct that endangers the 

children’s emotional well-being, supporting termination 

under TFC § 161.001(b)(1)(E).  In re W.R.C., No. 10-17-

00250-CV (Tex. App.—Waco Dec. 20, 2017, no pet.) 

(mem. op.); see also In re A.R.M., No. 05-17-00539-CV 

(Tex. App.—Dallas Mar. 30, 2018, pet. pending) (mem. 

op.) (evidence suggesting that Mother coached Daughter to 

make false sex abuse outcries, otherwise attempted to 

undermine relationship between Father and Daughter, and 

violated both court orders and supervised visitation rules 

supports the endangerment finding).   

2. Emotional Abuse Alone Supports 

Endangerment Finding  

On appeal, Mother challenged the sufficiency of the 

evidence to support the trial court’s finding under TFC § 

161.001(b)(1)(E).  The Court of Appeals began its analysis 

by noting that no evidence was presented at trial of the usual 

alcohol or drug abuse, physical abuse, sexual abuse, or 

neglect.  Rather, the Department proceeded on emotional 

abuse; not intentional cruelty or vindictiveness, but abuse 

which was the byproduct of the manner in which Mother 

functioned as a person and parent. 

 

The evidence showed that Mother came to Texas with two 

of her children, including the subject child, to escape 

domestic violence.  Mother did not have a job, or a plan, 

other than to stay with her father with whom she did not 

have a close relationship.  Within a few months, her father 

had kicked them out of the house, and Mother and her 

children were homeless.  Mother asked the Department for 

help, and she was offered services that would have allowed 

Mother and the children to stay together, but within a week 

Mother opted to place her children in foster care.  

Thereafter, the child’s severe behavioral issues resulted in 

numerous failed placements.  Mother participated in court-

ordered services and the child was placed back with her on 

a monitored return.  Within five weeks, Mother again went 

to the Department and asked that the child be put in foster 

care.  The Department then proceeded to a jury trial and 

Mother’s parental rights were terminated. 

 

In analyzing the evidence supporting the endangering 

conduct finding, the Court noted Mother threatened to place 

the child in foster care if she misbehaved, and affirmatively 

requested, in front of the child, that she be placed in foster 

care due to her behavior.  A Department supervisor who was 

with Mother when she said these things stated: “It’s harmful 

to a child.  It’s unacceptable.  It’s ridiculous.  It should never 

happen.”  Further, Mother’s threats were not isolated.  A 

Department caseworker heard Mother say to the child on 

another occasion, “if she’s bad, she would go back to foster 

care.  That [Mother] would go back to Illinois and take care 

of [the child’s] siblings who behaved.”  The caseworker 

testified children cannot feel safe when their parents are 

constantly trying to give them away.  A therapist who 

specialized in treating traumatized children testified that the 

child exhibited “separation fear-based behaviors” and that 

the threat of losing her home at any time created the type of 

anxiety that “handicaps a child’s ability to make effective 

developmental progress across all domains.”  In reference 

to this evidence, the Court cited case law holding that 

conduct that subjects a child to a life of uncertainty and 

instability endangers the child’s physical and emotional 

well-being.  

 

The record further reflected that when the trial court 

removed the child from the monitored return, the child 

thought Mother would kill herself and shouted “Mommy, 

please don’t kill yourself.”  Mother admitted the child 

overheard her tell someone she would kill herself if the child 

was removed from her care.  Although she was told to 

reassure the child she would not kill herself, Mother refused 

and just said “I don’t know.”  When asked if the second 

removal damaged the child’s emotional well-being, the 

trauma therapist said “It made a pretty good dent.”   

 

Other testimony showed that Mother was not functioning as 

a parent such as when the child complained about going to 

school, Mother just told her to go back to bed.  The Court 

concluded that the testimony established a parent’s failure 

to function as a parent is emotionally detrimental to a child: 

the clinical psychologist testified that parents who are not 

empathetic to their children’s needs “create confusion, 

despair, sadness, resentment, anger, rage, and trust issues” 

for the child.   

 

Additionally, Mother was described as not being engaged 

during visits.  Mostly, she braided the child’s hair or they 

would play with Mother’s cell phone.  When Mother spoke 



Termination Case Law Update  

__________________________________________________________________________________________ 

 

 - 11 - 

to the child, she did not discuss age appropriate topics.  The 

Court cited case law holding that a course of behavior 

showing Mother’s inability to deal with the child’s 

emotional needs, including observations of little meaningful 

interaction during visits, supported an endangerment 

finding. 

 

Accordingly, the Court concluded the evidence was legally 

and factually sufficient to support the (E) finding and 

affirmed the judgment.  In re Z.O., No. 02-17-00166-CV 

(Tex. App.—Fort Worth Sept. 7, 2017, no pet.) (mem. op.) 

 

      3.   Presence of Drugs in Child’s System 

 

The Court of Appeals held the evidence was legally and 

factually sufficient to support termination of Mother’s 

parental rights under TFC § 161.001(b)(1)(E) due to her 

substance abuse problem and denial of her drug abuse.  In 

considering Mother’s drug use preceding the child’s birth, 

the evidence showed Mother tested positive for cocaine 

when the child was born.  The Court stated that the trial 

court was entitled “to disbelieve Mother’s ever-changing 

account” of how cocaine was in her system, and to rely on 

the drug test results.  Significantly, the child also tested 

positive for cocaine when she was born.  The Court wrote, 

“It appears she has not suffered further medical effects.  But 

the drug’s mere presence in her system harmed her, and the 

apparent lack of more damage does not diminish that harm.”  

In re B.F., P.M.F. a/k/a P.F., No. 14-17-00421-CV (Tex. 

App.—Houston [14th Dist.] Nov. 16, 2017, no pet.) (mem. 

op.). 

 

4. Lack of Income Not Excuse for Neglect 

 

The evidence demonstrated that the four-year-old child 

became sick while in the care of Father and Mother.  The 

child was admitted to the hospital because of his electrolyte 

imbalance and his severe malnutrition from lack of eating 

and drinking.  The child’s condition, including his levels of 

potassium and sodium, were severe enough to concern 

medical personnel about the potential for cardiac 

arrhythmia or cardiac arrest.  The child was below the fifth 

percentile on a growth chart and he required constant 

monitoring and the receipt of fluids and blood transfusions.   

 

The Court of Appeals concluded that from the evidence 

summarized above, the trial court could have rationally 

found that Father endangered the child’s physical or 

emotional well-being by failing to provide him with proper 

nutrition, leading to life-threatening conditions and a 

lengthy hospital stay.   

 

On appeal, Father argued that the termination of his parental 

rights under TFC § 161.001(b)(1)(E) should not be based on 

his “lack of sufficient income”; however, the Court of 

Appeals pointed out that the record established that Father 

maintained a full-time job, and “Father does not direct us to 

evidence linking the children’s nutritional problems to a 

lack of income.”  In re G.H., No. 02-17-00193-CV (Tex. 

App.—Fort Worth Oct. 19, 2017, no pet.) (mem. op.) 

 

5. Court Not Required to Ignore Old Criminal 

History 

 

Mother appealed the sufficiency of the evidence supporting 

termination of her parental rights under 161.001(b)(1)(E).  

The Appellate Court held “[t]he record shows Mother had 

not been convicted of any crime since 2011.  The record also 

reveals Mother was convicted of five crimes before the age 

of twenty-one: possession of cocaine, criminal trespass, 

possession of an unlawful weapon, prostitution, and 

resisting arrest.  Mother’s abstention from criminal activity 

is commendable, but the trial court was not required to 

ignore her previous convictions.”  In re K.K.D.B., No. 14-

17-00302-CV (Tex. App.—Houston [14th Dist.] Oct. 5, 

2017, pet. denied) (mem. op.). 

 

D. TFC § 161.001(b)(1)(N) 

 

1. Inability to Provide Safe Environment 

 

Parental rights may be terminated if a parent constructively 

abandons the child who has been in the permanent or 

temporary managing conservatorship of the Department for 

not less than six months; and  

(i) the department has made reasonable efforts to 

return the child to the parent; 

(ii) the parent has not regularly visited or 

maintained significant contact with the child; 

and 

(iii) the parent has demonstrated an inability to 

provide the child with a safe environment. 

TFC § 161.001(b)(1)(N).  Father contested the sufficiency 

of the evidence to support the finding that he had 

demonstrated an inability to provide the child with a safe 

environment. 

While the Department elicited testimony about Mother’s 

living situation, no testimony was elicited about Father’s 

living situation.  For example, no witness was asked where 

Father lived, who lived with him, or if there would be 

enough room for the child to live there. 
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The Department argued on appeal that Father had stated that 

he did not want the child in his home while the child was in 

foster care, and that while Father had stated that he would 

prefer that the child live with the paternal grandmother, 

Father took no action to secure a safe home for the child 

when the home study was denied.  The Appellate Court, 

however, was unwilling to equate Father’s supposed 

preference that the child live with his paternal grandmother 

with proof that Father himself is unable to provide the child 

with a safe environment.   

The Appellate Court reversed and rendered a judgment 

denying the Department’s request for termination of 

Father’s parental rights because the evidence was legally 

insufficient to support termination of his parental rights.  In 

re R.I.D. and L.J.M., 543 S.W.3d 422 (Tex. App.—Houston 

[14th Dist.] 2018, no pet.).   

2. Reasonable Efforts Shown In Absence of 

Service Plan 

 

Father’s parental rights were terminated pursuant to TFC § 

161.001(b)(1)(N). 

 

Specifically, Father argued that the evidence was 

insufficient because the Department failed to create a 

service plan for him.  The Court observed that Father was 

incarcerated and the Department did not create a service 

plan.  Although the Court agreed with Father that the 

Department’s implementation of a service plan is generally 

considered a reasonable effort to return a child, it stated 

“case law does not hold, however, that such evidence is 

absolutely required to prove constructive abandonment 

under Section 161.001(b)(1)(N)”. 

 

Here, the evidence established that the Department 

undertook efforts to place the child with relatives on both 

the maternal and paternal sides of the family and was 

subsequently successful in placing the child with a paternal 

aunt and uncle one month prior to trial.  As such, the Court 

held that the Department’s efforts to place the child with 

relatives “may constitute legally and factually sufficient 

evidence to support the trial court’s finding that the 

Department made reasonable efforts”.  Therefore, the Court 

concluded that “the evidence is legally and factually 

sufficient to support the trial court’s finding that the 

Department made reasonable efforts to return the child to 

Father through a surrogate.”  The termination of Father’s 

parental rights was affirmed.  In re J.G.S., ___ S.W.3d ___, 

No. 08-17-00192-CV (Tex. App.—El Paso Feb. 14, 2018, 

no pet.). 

 

3. Reasonable Efforts Not Shown In Absence 

of Service Plan 

 

On appeal, Father argued the evidence was legally and 

factually insufficient to support the trial court’s TFC § 

161.001(b)(1)(N) finding, on the basis that the Department 

did not make reasonable efforts to return the child to him 

because he was not provided with a service plan.   

 

In January 2011, the Department received a report alleging 

that Mother placed her infant child at substantial risk of 

harm through inadequate supervision, drug usage and 

domestic violence.  Father was not contacted at that time.  

The Department filed suit regarding the child, and Father 

was named in the suit but not served.  In that case, the child 

was returned to Mother and the trial court entered a final 

order in February 2012 appointing the Department 

permanent managing conservator and Mother possessory 

conservator, but made no findings regarding Father.  

Approximately five months later, the child was again 

removed from Mother because she tested positive for 

cocaine, and in early 2013 both the Department and Mother 

filed motions to modify the court’s earlier order.  An 

acknowledgement of paternity naming Father as the child’s 

biological father was filed, and Father filed a waiver of 

service and an answer.  In September 2013, the court signed 

an order suspending Father’s visitation until paternity was 

established and he provided a clean drug test.  Father took 

both tests but his visitation with the child was not resumed.  

In June 2017, four years after the case was filed, the court 

signed an order terminating the rights of both parents.       

 

At trial, Father testified he had been employed as a shrimper 

for twenty to thirty years, which required him to be out to 

sea five to ten times per year for five to six weeks at a time.  

Father visited the child when he was home and provided 

monetary support for Mother and the child, and Mother 

confirmed that Father did so during her testimony.  Father 

was out to sea when the child was first removed from 

Mother.  The Department caseworker testified that Father’s 

participation in the case began in late 2013.  Her notes 

indicated Father refused to sign a service plan provided by 

a previous caseworker, but she could not confirm if the 

previous caseworker provided a translator during the 

interaction or if Father knew what he had been given.  The 

new caseworker did not provide Father with a service plan. 

 

The Court of Appeals began its analysis by noting that while 

it was undisputed a service plan was not prepared for Father, 

a service plan is not the only evidence which can satisfy the 

reasonable efforts element.  Thus, the Court considered 

whether there were reasonable efforts to return the child in 

spite of the absence of a family service plan, with the focus 
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being on the Department’s efforts, not Father’s.  The 

Department pointed to a service plan prepared for Father in 

the 2011 case.  The Court, however, noted the Department 

did not obtain service on Father in the original suit despite 

his being named as the child’s father on her birth certificate, 

the caseworker had been unable to confirm that Father had 

received or understood the plan, and the plan’s goal was 

unrelated adoption and not family reunification.   

 

Further, the Department first attempted service on Father 

during the modification proceedings and tried one time at 

each of two addresses but Father was not located.  Despite 

knowledge of Father’s offshore work for several weeks at a 

time, the Department made no further attempts to personally 

serve Father.  Instead, the Department received 

authorization to serve Father by publication in 2013.  After 

Father appeared, the evidence suggested Father had 

visitation.  Thereafter, the trial court suspended Father’s 

visitation until paternity could be established and he 

submitted to a clean drug test even though Father was 

named on the child’s birth certificate and there were no 

allegations that Father used drugs.  The Court noted the 

record contained a copy of Father’s acknowledgement of 

paternity and clean drug test results.  There was no 

evidence, however, that the Department made any attempt 

to resume Father’s visitation with the child.  After meeting 

with Father, a psychologist recommended Father not be 

allowed any visitation because the child was bonded to her 

foster family and therefore visits would endanger her 

emotional well-being.      

 

Accordingly, the Court concluded the Department’s actions 

did not constitute a reasonable effort to return the child to 

Father, and found the evidence legally insufficient to 

support the trial court’s finding under subsection (N).  In re 

F.E.N., 542 S.W.3d 752 (Tex. App.—Houston [14th Dist.] 

2018, no pet.). 

 

V.        T.F.C. § 161.211(c) 

 

The attack-on-termination provision, TFC § 161.211 (titled 

“Direct or Collateral Attack on Termination Order”), states 

in subpart (c): 

 

A direct or collateral attack on an order 

terminating parental rights based on an 

unrevoked affidavit of relinquishment of 

parental rights or affidavit of waiver of 

interest in a child is limited to issues 

relating to fraud, duress, or coercion in the 

execution of the affidavit. 

 

On appeal, Mother and Father did not contend that their 

affidavits of relinquishment of parental rights were tainted 

by fraud, duress, or coercion.  Instead, they argued that the 

trial court’s best-interest determination was factually and 

legally insufficient.  The Supreme Court concluded that the 

parents’ appeal was based on a ground not covered by the 

statute, and were thus unpersuaded by their arguments for 

interpreting section 161.211(c) to allow their appeal. 

 

Specifically, Mother and Father argued that TFC § 

161.211(c) should only apply to challenges to the affidavit, 

rather than all challenges to the order of termination.  The 

Supreme Court did not agree noting that the plain wording 

of the statute applies to attacks on any “order terminating 

parental rights” and is not limited only to attacks on the 

affidavit on which the order is based.  Moreover, the 

Parents’ suggested construction would read “an order 

terminating parental rights based on” out of the statute.  

 

The Supreme Court was unpersuaded by the Parents’ 

concern that TFC § 161.211(c) eliminates the requirement 

that the petitioner prove a statutory predicate ground for 

termination and best interest.  Regardless of what a trial 

court must find under TFC § 161.001, TFC § 161.211(c) 

limits appellate review to fraud, duress, and coercion.  

Further, the Supreme Court disagreed with the premise that 

the affidavit of relinquishment is insufficient by itself to 

support the best interest finding.   

 

The Supreme Court concluded that even under a clear-and-

convincing standard, in the ordinary case a sworn, 

voluntary, and knowing relinquishment of parental rights, 

where the parent expressly attests that termination is in the 

child’s best interest, would satisfy a requirement that the 

trial court’s best-interest finding be supported under this 

higher standard of proof.  Moreover, and significantly, “[A] 

parent’s willingness to voluntarily give up her child, and to 

swear affirmatively that this is in her child’s best interest, is 

sufficient, absent unusual or extenuating circumstances, to 

produce a firm belief or conviction that the child’s best 

interest is served by termination.”  

 

Finally, the Parents argued that reading TFC § 161.211(c) 

to bar them from challenging the factual and legal 

sufficiency of the best-interest determination would violate 

their federal due process rights.  The Supreme Court 

disagreed. 

 

The Supreme Court held that the “many safeguards” 

included in the statutory elements for an affidavit of 

relinquishment address the Parents’ due process concerns.  

In addition, the parent are afforded the ability to appeal on 

grounds that the affidavit was secured by fraud, duress, or 
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coercion as provided by TFC § 161.211(c), grounds directed 

at whether the parent’s waiver of parental rights was 

knowing and voluntary.   

 

Thus the Supreme Court reversed the Court of Appeals’ 

judgment insofar as it reversed the trial court’s termination 

orders, and affirmed the judgment of the trial court.  In re 

K.S.L., 538 S.W.3d 107 (Tex. 2017).  See also In re R.P.R., 

Jr., No. 14-17-00760-CV (Tex. App.—Houston [14th Dist.] 

March 1, 2018, pet. filed) (mem. op.) (complaint that the 

affidavit of relinquishment does not comply with TFC § 

161.013 barred by TFC § 161.211(c)); In re D.S. and In the 

Matter of the Marriage of G.S. and A.G., Nos. 05-17-01066-

CV and 05-17-01068-CV, ___ S.W.3d ___  (Tex. App.—

Dallas Apr. 18, 2018, no pet. h.) (collateral attack on the 

termination order based on a lack of subject matter 

jurisdiction is not barred by TFC § 161.211(c)). 

VI. BEST INTEREST 

A. Desires of the Child 

 

1. Behavioral Issues 

 

Father appealed the sufficiency of the evidence supporting 

the trial court’s best interest determination.  Testimony 

demonstrated that the children were all placed at St. Jude’s 

because they had serious behavioral problems, making it 

difficult to find placements for them.  In considering the 

first Holley factor, the Appellate Court held “[n]o evidence 

was presented regarding the children’s desires; however, 

their serious behavioral issues are a sign that the instability 

of their lives has affected them.”  Termination of Father’s 

parental rights was affirmed.  In re J.C.C., Jr., L.H.M.C., 

and J.Z.M., No. 04-17-00120-CV (Tex. App.—San Antonio 

Aug. 30, 2017, no pet.) (mem. op.); see also In re A.F. and 

A.F., No. 14-17-00394-CV (Tex. App.—Houston [14th 

Dist.] Oct. 19, 2017, no pet.) (mem. op.) (trial court can 

properly consider the continued damaging consequences 

the children suffered from time spent with their parents 

under the desires factor). 

  

2. Negative Impact in Failing to Visit  

 

Father challenged the sufficiency of the evidence 

supporting the trial court’s best interest finding.  The 

caseworker testified that Father attended thirty-five out of 

seventy-six possible visits.  She explained that Father would 

“visit, and then he would stop for a month or two at a time; 

and then suddenly he would start coming again”, and that 

the unpredictability of Father’s attendance caused the child 

to become “very sad and depressed”.  The CASA volunteer 

was present on several occasions when Father failed to 

show for visits and witnessed the child “break down and 

cry”.  Under the factor concerning the desires of the child, 

the Court noted that both the caseworker and the CASA 

volunteer testified regarding the impact on the child every 

time Father failed to attend a scheduled parent-child visit.  

The Court found that the evidence weighed in favor of 

termination under the desires of the child factor and 

ultimately affirmed the termination of Father’s parental 

rights.  In re E.J.M., No. 04-17-00569-CV (Tex. App.—San 

Antonio Jan. 3, 2018, no pet.) (mem. op.). 

 

       B. Emotional and Physical Needs and Emotional 

and Physical Danger 

 

1. Misdemeanor Criminal Convictions 

 

The Department received a referral that Father associated 

with men who threatened him and shot at the house where 

he lived with Mother and their five children, aged from four 

months to five years.  Father shot at the men a month before 

the referral, and since then the men had been coming to the 

house to shoot at Father in apparent retaliation.  It was 

reported that Father kept loaded guns, including automatic 

weapons, inside the home.  At the time of the referral, 

Mother was incarcerated for holding a gun behind her back 

when law enforcement officers came to the home.   

 

After the trial court terminated Mother’s rights, she asserted 

that the evidence was insufficient to support the best interest 

determination.  As part of her argument, Mother asserted 

that she merely had a single conviction for unlawfully 

carrying a weapon, and “[a] solitary misdemeanor hardly 

shows an extensive criminal history”, especially since she 

does not even own a gun.  The Appellate Court rejected this 

argument, noting that the conviction must be considered in 

context.  Mother was convicted because she appeared to be 

hiding Father’s gun from law enforcement when they were 

investigating a shooting in the home where the children 

lived.   

Therefore, the criminal history, together with Mother’s drug 

use and the chaotic nature of the household was sufficient 

evidence to support the best interest determination.  In re 

C.M., Jr., No. 14-17-00507-CV (Tex. App.—Houston [14th 

Dist.] Nov. 30, 2017, pet. denied) (mem. op.) 

2. Failure to Protect from Drug Use Due to 

Incarceration 

 

Father appealed the sufficiency of the evidence supporting 

the trial court’s determination that termination of his 

parental rights was in the child’s best interest.  The one-

year-old child was born with cocaine in her system and with 
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relatively severe special needs which required her to be 

hospitalized for the first three months of her life.  The 

Department removed the child after receiving a referral 

indicating Mother was unable to care for and meet the 

child’s special medical needs even after hospital staff 

worked with her for three months.  The Court of Appeals 

noted in its analysis of the second and third Holley factors, 

the emotional and physical needs of, and danger to, the child 

now and in the future, that the child’s young age and 

medical fragility renders her vulnerable if left in the custody 

of a parent who is unable or unwilling to protect her or 

attend to her needs.   

 

At the time of the child’s birth, and her subsequent hospital 

stay, Father was incarcerated for an alleged assault of 

Mother.  During his trial testimony, Father admitted to 

several arrests for assault against Mother and two arrests for 

possession of marijuana.  The Court noted Father’s 

incarceration at the time of trial stemmed from his second 

conviction for assaulting Mother.  Referencing the child’s 

birth with cocaine in her system, the Court reasoned Father 

was unable to intervene in Mother’s drug use to protect his 

unborn child, and was not present at the time she was born, 

by reason of his own criminal conduct. 

 

Based on the evidence presented during the hearing, the 

Court concluded that Mother’s living conditions and 

surroundings while pregnant with the child endangered the 

child’s physical and emotional well-being before the 

Department became involved, and that “[Father’s] own 

conduct made him either unable or unwilling to protect [the 

child] or attend to her needs now and in the future.”  In re 

L.J.T., No. 04-17-00567-CV (Tex. App.—San Antonio Feb. 

28, 2018, no pet.) (mem. op.).  

 

3. How Would Termination Improve the 

Children’s Situation 

 

The Court of Appeals held the evidence legally insufficient 

to support the finding that termination of Mother’s parental 

rights was in the children’s best interest, and consequently, 

reversed the judgment and rendered judgment denying the 

Department’s request to terminate Mother’s parental rights.  

The children were a four-year-old with autism and a 

nineteen-month old, who had been removed after the 

toddler was hospitalized with a head injury.  The hospital 

informed the Department that the child’s head injury could 

be consistent with Mother’s explanation that the child had 

accidentally run into a table while Mother was briefly out of 

the apartment at the laundry room and the children were 

being supervised by a ten-year-old half-sibling.  The 

Department’s goal was termination of Mother’s parental 

rights and reunification with Father only, who had separated 

from Mother shortly before the case began.  At the time of 

trial, the children had been placed with Father without 

giving Mother access or visitation for several months. 

 

The Court of Appeals held the evidence regarding the best 

interest factor of the children’s present and future physical 

and emotional needs was “meager” and “lacking in any 

particulars that would show how or why termination of 

Mother’s parental rights would improve the outlook for the 

children.”  The Department did not seek termination in 

order to provide the children with permanency through 

adoption.  The Court stated that there was no evidence that 

anyone else would “fill the void that would be left by the 

children’s loss of the maternal relationship”, which could 

have “life-changing consequences” gives the children’s 

young ages and the older child’s autism. 

 

Although the record showed a “mutual bond” between 

Mother and the child with autism, it did not show how 

termination would affect a child with autism or whether the 

child’s special needs would “heighten or exacerbate his 

ability to deal” with losing this parental relationship.  

Recognizing that children with autism have “many distinct 

needs . . . that require specialized therapies, interventions, 

and strategies” to address their “particular deficits and 

idiosyncratic behaviors”, the Court pointed out that the 

record contained “next to nothing” about where the child 

fell on the autism spectrum, the severity of his autism, how 

his autism affects his daily life, or his “long-term 

prospects.”  The record contained little or no evidence of the 

scope of the autistic child’s special needs or the “degree to 

which his disability and daily care would be impacted by 

terminating Mother’s parental rights”, and no evidence of 

the “emotional effects [the child] might suffer in that 

circumstance.”  Further, the record contained no evidence 

that Mother “failed to meet any of [the child’s] autism needs 

or fell short in getting [the child] services or therapies for 

autism.”  Thus, the Court concluded the “record contains no 

evidence that either now—or in what will be a lifelong 

struggle with autism—[the child] would fare better with one 

parent than with two.” 

 

Similarly, the Court stated that the record contained no more 

evidence of how terminating Mother’s relationship with the 

younger child without special needs “might impact [that 

child’s] emotional development and well-being”, and 

contained no evidence there was “any other mother figure 

in [the younger child’s] life.”  Thus, it concluded the “record 

does not show how [the child’s] best interest would be 

served—how her circumstances, now or in the future, would 

be improved—by severing all ties to Mother.”  In re 

J.E.M.M. and L.A.M.M., 532 S.W.3d 874 (Tex. App.—

Houston [14th Dist.] 2017, no pet.). 
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4. Allowing Lapse of Medicaid Supports 

Inability to Provide for Emotional and 

Physical Needs 

 

On appeal, Father challenged the termination of his parental 

rights.  In part, he asserted that the evidence was legally and 

factually insufficient to support the trial court’s finding that 

termination of his parental rights is in the child’s best 

interest.  When considering the evidence regarding the 

child’s emotional and physical needs under the Holley 

factors, the Court of Appeals noted that the child “required 

breathing treatments and possibly ECI services for 

behavioral issues.”  The Court of Appeals stated that Father 

allowed the child’s Medicaid coverage to lapse while the 

child was in his care, “which the trial court could have felt 

was a potential barrier to [the child] receiving the ongoing 

medical treatment she needed.”  Termination of Father’s 

parental rights was affirmed.  C.S. v. Texas Department of 

Family and Protective Services, No. 03-17-00229-CV (Tex. 

App.—Austin Aug. 9, 2017, no pet.) (mem. op.) 

 

C. Parenting Abilities 

 

1. Children Running Away at Parents’ Request 

 

In reviewing the parenting abilities of Mother and Father, 

the Appellate Court noted that the jury was presented with 

evidence that after the children ran away from their foster 

home and were with Mother and Father for three days, the 

children appeared to be in poor condition.  The Department 

caseworker testified that the younger child was “dirty and 

seemed to be hungry.”  The Department investigator 

testified that the older child “looked tired, her clothes were 

disheveled, and it appeared as though she had not bathed in 

a couple of days”.  The older child also tested positive for 

drugs.  Mother and Father denied that there had been any 

drug use, but soon after the children were recovered, the 

Department’s investigator and the supervisor noted that the 

older child’s eyes were extremely dilated, she was 

exhibiting rapid mood swings, she was biting her lip so hard 

that it was bleeding, and she was regressing and acting like 

a little child. 

 

Based on a factfinders ability to consider the parent’s past 

neglect or past inability to meet the physical and emotional 

needs of their children, the Appellate Court concluded that 

the jury could have considered the aforementioned evidence 

in determining that Mother and Father have poor parenting 

abilities and affirmed the termination of their parental 

rights.  In re H.L.H., No. 10-16-00254-CV (Tex. App.—

Waco Mar. 14, 2018, no pet.) (mem. op.). 

 

2. Parent Unable to Learn from Classes 

 

A parent is not simply expected to complete the service 

plan, but also to attain service plan goals by 

“demonstrat[ing] an understanding of services.”  In re 

S.J.R.-Z, J.C.Z., A.R.Z., I.L.L., K.K.H., and J.G.H. III, 537 

S.W.3d 677 (Tex. App.—San Antonio 2017, no pet.). 

 

D. Stability of the Proposed Placement 

 

Mother appealed the sufficiency of the evidence supporting 

the trial court’s determination that termination of her 

parental rights was in the children’s best interest.  Mother 

was involved with criminal activity and heavy drug use 

during the case, resulting in her incarceration at the time of 

trial.  Mother argued that she demonstrated that she could 

provide the children with stability because she was the one 

who provided the Department with the name of the current 

placement for the children.  In support of her argument, 

Mother cited to the Amarillo Court’s decision in In re 

D.S.A., 113 S.W.3d 567 (Tex. App.—Amarillo 2003, no 

pet.) for the proposition that it is possible for an incarcerated 

parent to demonstrate that she can provide children with a 

safe and stable residence under subsection (N) by leaving 

the child in the capable hands of a relative or friend.  The 

Appellate Court in this case noted that in D.S.A., the 

Amarillo Court determined that despite the possibility that 

an incarcerated parent could demonstrate stability by 

providing a surrogate placement, the evidence in that case 

was nevertheless sufficient to support termination.  

Similarly in this case, the Appellate Court stated that 

Mother “did not show she could provide her children with a 

safe environment; merely providing the Department with 

the name of a possible kinship placement does not equate to 

arranging a surrogate to meet her parental obligations.”  In 

re D.D.P., C.L.C., E.L.C., and J.M.J., No. 04-17-00444-CV 

(Tex. App.—San Antonio April 4, 2018, no pet.) (mem. 

op.). 

VII.        CONSERVATORSHIP 

 

A. TFC § 153.131 

TFC § 153.131(a) states that “unless the court finds that 

appointment of the parent or parents would not be in the best 

interest of the child because the appointment would 

significantly impair the child’s physical health or emotional 

development, a parent shall be appointed sole managing 

conservator or both parents shall be appointed as joint 

managing conservators of the child.” 

 

On appeal, Father asserted that the trial court abused its 

discretion when it failed to appoint him as managing 
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conservator of the child and instead named him possessory 

conservator of the child.  Specifically, the trial court found 

that under TFC § 153.131(a) that appointment of Father as 

managing conservator would not be in the child’s best 

interest “because the appointment would significantly 

impair his physical health or emotional development.” 

 

In overruling Father’s issue, the Court of Appeal noted that 

the evidence demonstrated that Father knew that Mother 

was using or selling drugs, yet “repeatedly allowed” her to 

take the child from Mexico, where Father lived, to the 

United States.  He was also aware that she was fleeing from 

incarceration and relying on family members who used 

drugs.  In addition, Father had no contact with the child for 

approximately three years and provided no financial or 

emotional support for the child.  

 

Significantly, the child’s therapist testified that the child did 

“not have a recollection of who [Father] is” and insisted that 

his foster father “is his dad.”  Further, the therapist revealed 

that when she showed the child a photo of Father, the child 

“‘shut down’, suffered setbacks, and appeared withdrawn 

and depressed.”  She also stated that if placed with Father 

in Mexico, the child would struggle and “have a very 

difficult time”.  

 

Based on the aforementioned evidence, the Appellate Court 

found that appointing Father as managing conservator 

would significantly impair the child’s physical health or 

emotional development.  Therefore, the trial court did not 

abuse its discretion.  In re R.F., Jr., No. 04-17-00582-CV 

(Tex. App.—San Antonio Mar. 14, 2018, no pet.) (mem. 

op.). 

 

B. Specificity in Visitation Order 
 

On appeal, Mother argued, in part, that the trial court abused 

its discretion by creating an unenforceable visitation 

schedule.  Specifically, she argued that the terms of 

visitation were ambiguous and that visitation would only 

occur if the managing conservators determine it is in the 

child’s best interest. 

 

The final order provided that Mother “shall have supervised 

possession of the [the child] at times mutually agreed to in 

advance by [the child’s caregivers] and, in the absence of 

mutual agreement, as specified in Attachment A”.  

Attachment A provided that, “[Mother] shall have no 

visitation with the child due to [Mother’s] present 

conditions and the safety concerns regarding [Mother], 

unless [the child’s caregivers] determine in their sole 

discretion that visitation between [Mother] and [the child] 

is in the child’s best interest. 

 

TFC 153.006(c) provides that “the court shall specify and 

expressly state in the order the times and conditions for 

possession of or access to the child, unless a party shows 

good cause why specific orders would not be in the best 

interest of the child.” 

The Appellate Court observed that the trial court found that 

Mother endangered the children through her conduct and by 

exposing them to an endangering environment and failed to 

complete court-ordered services necessary for the return of 

the child.  The Court also observed that Mother did not 

challenge these findings.  Further, the Appellate Court 

found that Mother had a long history of substance abuse, 

untreated mental health issues, and violent and abusive 

relationships.  Importantly, the Court noted that there was 

testimony by the caregivers that they were willing to allow 

Mother to have contact with the child and to supervise such 

contact.  The Court held that given this evidence, “we 

cannot say that the trial court abused its discretion in 

refusing to issue specific visitation orders for [Mother] and 

[the child] based on a finding that such specificity would not 

be in [the child’s] best interest”.  Mother’s issue was 

overruled and the trial court’s order was affirmed.  In re 

A.N. and I.R.N., No. 10-16-00394-CV (Tex. App.—Waco 

Sept. 13, 2017, no pet.) (mem. op.). 

C. Jury Question 

Where the issue of joint conservatorship was raised by the 

pleadings and the evidence, the trial court abused its 

discretion by refusing to submit a question on joint 

conservatorship to the jury.  In re J.W.G., No. 14-17-00389-

CV (Tex. App.—Houston [14th Dist.] Nov. 9, 2017, pet. 

denied) (mem. op.). 

         VIII. POST-TRIAL MATTERS 

A. De Novo Mandatory 

 

The Department sought removal of the child after doctors 

determined that the child had fractures in his right femur and 

left tibia, as well as “numerous other fractures in various 

stages of healing.”  The case was referred to an associate 

judge, who issued an order determining that Mother 

subjected the child to aggravating circumstances, ceased all 

visits between Mother and the child and waived the 

requirement of a service plan or reunification efforts.  

Mother filed a request for a de novo hearing as to: (1) the 

finding of aggravated circumstances; (2) whether her expert 

witness, Dr. Michael Holick, should have been allowed to 

provide expert testimony; (3) whether the child should be 

allowed to travel for medical testing; and (4) whether the 
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child should be placed with maternal relatives during the 

pendency of the case.  The Department objected, claiming 

the district court should only consider the transcript from 

the associate judge’s hearing. 

Mother applied for a writ of mandamus after the district 

court entered an order which stated that it would limit its 

consideration to the transcript from the associate judge’s 

hearing.   

The Appellate Court reiterated that a de novo hearing is “a 

new and independent action on the issues raised in the 

request for a hearing.”  The Court cited to previous case law, 

pointing out that the party that prevailed in front of the 

associate judge must still carry its burden before the 

referring court.  The Court of Appeals also pointed out that 

“the referring court may consider the transcript from the 

original hearing in reaching a decision; however ‘the parties 

may present witnesses’ as well.”  TFC § 201.015(c) 

(emphasis added).  The Court of Appeals held that the clear 

language of TFC § 201.015 requires a referring court to hold 

a hearing “in which the parties may present witnesses, 

should they choose to do so.”  Mandamus was accordingly 

conditionally granted because the trial court abused its 

discretion in not allowing Mother to present additional 

witnesses.  In re R.R., 537 S.W.3d 621 (Tex. App.—Austin 

2017, orig. proceeding).  

 

B. Parent Lacks Standing to Challenge Attorney ad 

litem’s Representation 

 

On appeal, Mother argued the attorney ad litem for the 

children did not fulfill her duties because she failed to 

advocate for the outcome the younger children requested.  

Mother contended that although the attorney ad litem 

informed the court of the wishes of these children, she 

advocated against those wishes during her argument.   

 

TFC § 107.001(2) defines an attorney ad litem as an 

“attorney who provides legal services to a person, including 

a child, and who owes to the person the duties of undivided 

loyalty, confidentiality, and competent representation.”   

TFC § 107.008(a) provides, however, that, an attorney ad 

litem appointed to represent a child or an attorney appointed 

in the dual role may determine that the child cannot 

meaningfully formulate the child’s objectives of 

representation in a case because the child: (1) lacks 

sufficient majority to understand and form an attorney-

client relationship with the attorney; (2) despite appropriate 

legal counseling, continues to express objectives of 

representation that would be seriously injurious to the child; 

or (3) for any other reason is incapable of making 

reasonable judgments and engaging in meaningful 

communication.  An attorney ad litem who determines that 

a child cannot meaningfully formulate the child’s expressed 

objectives of representation may present to the court a 

position that the attorney determines will serve the best 

interests of the child.  Id. § 107.008(c).     

 

The Court of Appeals began its analysis by reiterating the 

well-established notion that a party cannot complain of 

errors that do not injuriously affect her or that only affect 

the rights of others.  The Court further noted, however, that 

the doctrine of virtual representation provides an exception, 

which requires among other elements that the appellant and 

the children have identical interests.  Discussing In re G.F. 

in which a parent made a similar claim, the Court 

considered the Beaumont Court’s conclusion that the 

“record does indicate that the children desired reunification 

with [mother], but the record does not demonstrate that 

[mother] and children have identical interests.  Rather, the 

record demonstrates, and the trial court found, that 

[mother], who has a history of drug abuse, permitted the 

children to remain in conditions or surroundings which 

endanger their physical or emotional well-being . . .”  In re 

G.F., No. 09-11-00316-CV (Tex. App.—Beaumont Jan. 12, 

2012, no pet.) (mem. op.).    

 

In this case, the Court noted the children’s interest was to 

find a safe, loving, and permanent family situation in which 

to live.  While Mother claimed to want the children returned 

to her, she made little to no progress in complying with the 

Department’s family service plan which would have 

effectuated that outcome.  Accordingly, the Court held that 

Mother and her children did not have identical interests.  

The Court concluded that “[b]ecause Mother’s interests are 

not aligned with the children’s interest, we find Mother 

lacks standing to challenge the attorney ad litem’s 

representation.”  In re B.M., J.M., D.M., and L.M., No. 13-

17-00467-CV (Tex. App.—Corpus Christi Nov. 30, 2017, 

pet. denied) (mem. op.); see also In re J.E.G., A.R.G., P.N., 

Jr., and R.I.N., No. 06-17-00064-CV (Tex. App.—

Texarkana Oct. 6, 2017, pet. denied) (mem. op.) 

(concluding Mother lacked standing under doctrine of 

virtual representation to proceed with ineffective assistance 

claim against children’s attorney ad litem because her 

interests were not aligned with those of children). 

 

C. TFC § 161.211(a)  

Father filed a bill of review challenging an order 

terminating his parental rights to a child born in August 

2013.  The termination action was brought by Children’s 

Connections, Inc. after the child’s mother placed the child 

for adoption through the agency.  The order terminating 

parental rights was signed on December 11, 2014.  Father 
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filed an original bill of review in Hale County, Texas on 

June 5, 2015 seeking to adjudicate parentage and set aside 

the termination order.  He then filed an “amended” petition 

in Tarrant County on July 10, 2015, attaching the Hale 

County petition.  He stated he did not register with the State 

of Texas paternity registry as he was unaware of such a 

requirement, and also that he was not served with citation in 

the termination case and had no notice.  The adoption 

agency filed a motion for summary judgment stating that the 

termination order was not subject to collateral or direct 

attack after six months from its signing.  The motion was 

granted and Father appealed.   

 

The Appellate Court recited that TFC § 161.211 “provides 

that notwithstanding Rule of Civil Procedure 329, the 

validity of an order terminating the parental rights of a 

person whose rights have been terminated under Family 

Code section 161.002(b) is not subject to collateral or direct 

attack after the sixth month after the date the order was 

signed.”  The Court stated that because a bill of review is a 

direct attack on a judgment, it must be brought in the court 

that rendered the original judgment, and only that court has 

jurisdiction over the bill.  Father argued that because he 

filed within six months in Hale County, 161.211(a) did not 

apply to his case, relying on 161.064(a) of the Civil Practice 

and Remedies Code which states a statute of limitations 

may be tolled during the time an action is pending in a court 

that lacks jurisdiction.  The Appellate Court rejected this 

argument, stating that “the six-month deadline established 

in family Code section 161.211(a) is not a statute of 

limitations but a bar to or preclusion of a challenge to a 

termination order.”  The Court accordingly held that the trial 

court did not err in granting summary judgment because 

Father’s bill of review was barred by section 161.211(a).   

 

The Appellate Court went on to distinguish In re E.R., 385 

S.W.3d 552 (Tex. 2012) which held that section 161.211(b) 

could not bar the late-filed challenge to a termination order 

brought by a mother who was invalidly served by 

publication.  The Court in that case determined that “the 

statute’s time limits cannot foreclose an attack by a parent 

who was deprived of constitutionally adequate notice.”  The 

Appellate Court in this case distinguished E.R. by noting 

that here, Father is an alleged father whose due process 

rights depend on more than a mere asserted biological 

relationship with a child.  The Court found that Father had 

no significant custodial, financial, or personal relationship 

with the child, was unaware of the child’s birth, and took 

two years to take any steps to establish a relationship with 

the child.  The Court held that “[o]n these facts, we see no 

constitutional impediment to the application of the bar of 

section 161.211 to appellant’s late-filed bill of review.”  In 

re M.E., No. 07-16-00039-CV (Tex. App.—Amarillo Jan. 

8, 2018, no pet.) (mem. op.). 

 

IX. ICWA 

 

A. Intervention by Tribe 

The Navajo Nation appealed from a termination judgment 

on the grounds the trial court erred by not permitting it to 

intervene.  Agreeing with the tribe, the Court of Appeals 

reversed the judgment and remanded the case for a new trial. 

 

Two brain hematomas and multiple bone fractures in 

various stages of healing—which doctors concluded were 

caused by non-accidental trauma—led the Department to 

remove the five-month-old child and file a petition seeking 

to terminate parental rights.  The Department gave notice to 

the Navajo Nation of the pending suit.  The Nation notified 

the Department the child was eligible to be enrolled as a 

member of the Nation (and thus was an Indian child under 

ICWA), and provided the name of the ICWA social worker 

assigned to the case.  The Nation did not formally intervene 

before trial. 

 

On the day of trial, both parents voluntarily relinquished 

their parental rights.  The trial court agreed to allow a 

representative of the Nation to testify by phone regarding 

the child’s best interest, but did not agree with the 

representative’s assertion that the Nation was a party, and 

as such, she should be excluded under the Rule of 

Witnesses.  The Nation’s representative testified regarding 

her involvement in the case and as an expert witness.  She 

testified the Nation did not object to the child’s current 

placement with a non-Indian foster family.  However, 

regarding the child’s future placement, she testified the 

Nation had located a Navajo adoptive home, a home study 

had been completed, the family was ready to receive the 

child, and a plan was needed to transition the child to the 

adoptive home to minimize emotional trauma. 

 

When informed during cross-examination that the Nation 

had not intervened, the Nation’s representative stated, “I 

think we are intervening at this moment”; explained that in 

other ICWA cases under similar circumstances the Nation 

has been considered a party, not merely a witness; and 

expressly relied on 25 U.S.C.A. § 1911(c).  The trial court 

concluded that the Nation had not filed a written 

intervention and the request to intervene on the day of trial 

was too late.  Consequently, it excluded the Nation’s 

representative from hearing any of the testimony and did not 

allow the Nation to participate in the final hearing.  The trial 

court terminated both parents’ parental rights, appointed the 

Department as the child’s permanent managing conservator, 
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and ordered that the child remain in his current foster home.  

The Nation formally intervened after trial and requested a 

placement hearing.  

 

The Nation appealed the termination judgment.  Noting it is 

undisputed the child is a member of the Navajo Nation, and 

consequently, ICWA applies, the Court of Appeals stated 

that the Nation had standing to bring the appeal because 

under ICWA, the Indian child’s tribe may petition any court 

of competent jurisdiction to invalidate any action for foster 

care placement or termination of parental rights under state 

law upon a showing that Sections 1911, 1912, or 1913 of 

ICWA were violated.  The Court of Appeals addressed the 

Nation’s issue asserting that the order terminating parental 

rights and placing the child with a non-Indian family must 

be invalidated because the trial court refused to permit the 

Nation to intervene.  The Department conceded this issue 

should be sustained. 

 

The Court of Appeals recognized that § 1911(c) of ICWA 

expressly provides: “In any State court proceeding for the 

foster care placement of, or termination of parental rights to, 

an Indian child, the Indian custodian of the child and the 

Indian child’s tribe shall have a right to intervene at any 

point in the proceeding.”  25 U.S.C.A. § 1911(c).  Based on 

this provision, it held the trial court could not refuse to allow 

the Nation to intervene because the request to intervene was 

untimely. 

 

The Court of Appeals also held the trial court could not deny 

the Nation’s request to intervene for failing to comply with 

Texas Rule of Civil Procedure 60’s requirement to file a 

written pleading to intervene because Section 1911(c) 

preempts Rule 60’s requirement of a written intervention.  

Federal law preempts state law when: (1) Congress has 

expressly preempted state law; (2) Congress has enacted a 

comprehensive regulatory scheme in the area, removing the 

entire field from the state realm; or (3) state law directly 

conflicts with the force or purpose of federal law.  The Court 

of Appeals recognized that ICWA does not expressly 

preempt state law concerning child custody proceedings and 

does not remove the area of child custody proceedings from 

the state realm. 

 

The Court of Appeals stated that the “recognized purpose of 

the ICWA is to protect the Indian family, children, and the 

tribe from separation”, and that “Section 1911(c) advances 

this purpose by giving the child’s tribe the ‘right to 

intervene at any point in the proceeding.’”  It reasoned: “A 

state procedural rule which would deny the right to 

intervene in a child custody proceeding because the tribe did 

not file a written pleading prior to the hearing directly 

conflicts with this purpose.”  Consequently, the Court held 

that “Section 1911(c) preempts Rule 60’s requirement of a 

written pleading because it stands as an obstacle to the 

accomplishment of congressional objectives”, and “a 

request to intervene made pursuant to Section 1911(c) can 

be made verbally during a hearing as in this case.  In re 

J.J.T., 544 S.W.3d 874 (Tex. App.—El Paso 2017, no pet.). 

 

B. Necessity of Expert Witness 

 

In a case where the Indian Child Welfare Act (“ICWA”) 

undisputedly applied, Mother contended that the evidence 

was legally insufficient to support the trial court’s finding 

that “the continued custody of the child by the parent is 

likely to result in the serious emotional or physical damage 

to the child” because the Department failed to produce 

testimony of a “qualified expert witness” as required under 

25 U.S.C.A. § 1912(f).  The Department conceded error on 

this point and agreed that reversal was required. 

 

25 U.S.C.A. § 1912(f) provides that: 

 

No termination of parental rights may be 

ordered in such proceeding in the absence 

of a determination, supported by evidence 

beyond a reasonable doubt, including 

testimony of qualified expert witnesses, 

that the continued custody of the child by 

the parent or Indian custodian is likely to 

result in serious emotional or physical 

damage to the child. 

 

The Court of Appeals in attempting to define “qualified 

expert witness,” found that courts across the country have 

grappled with its meaning since ICWA’s passage.   

 

For guidance, the Court of Appeals looked at the Guidelines 

which address the applicable standards of evidence.  In 

relevant part, they describe “[w]ho may serve as a qualified 

expert witness”: 

 

(a) A qualified expert witness should have 

specific knowledge of the Indian tribe’s 

culture and customs. 

(b) Persons with the following 

characteristics, in descending order, are 

presumed to meet the requirements for a 

qualified expert witness: 

(1) A member of the Indian child’s 

tribe who is recognized by the tribal 

community as knowledgeable in tribal 

customs as they pertain to family 

organization and childrearing 

practices. 
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(2) A member of another tribe who is 

recognized to be a qualified expert 

witness by the Indian child’s tribe 

based on their knowledge of the 

delivery of child and family services to 

Indians and the Indian child’s tribe. 

(3) A layperson who is recognized by 

the Indian child’s tribe as having 

substantial experience in the delivery 

of child and family services to Indians, 

and knowledge of prevailing social and 

cultural standards and childrearing 

practices within the Indian child’s 

tribe. 

(4) A professional person having 

substantial education and experience in 

the area of his or her specialty who can 

demonstrate knowledge of the 

prevailing social and cultural standards 

and childrearing practices within the 

Indian child’s tribe. 

 

80 FED. REG. at 10157. 

 

The Court of Appeals concluded that the record in the 

present case did not contain the testimony of a “qualified 

expert witness” as required under ICWA.  See 25 U.S.C.A. 

§ 1912(f).  The Department did not designate any experts 

prior to trial, did not proffer any expert-witness testimony 

at trial, and conceded on appeal that it produced no such 

testimony.  Although the Department introduced the 

testimony of the caseworker assigned to the case, who 

testified that she believed termination was in the child’s best 

interest, the record does not show (and the Department does 

not contend) that the caseworker possessed the requisite 

expertise to satisfy the federal requirement.  Moreover, the 

failure of the Department to produce the kind of competent 

evidence expressly required under the Act to support 

termination constitutes a failure of proof.  The Court 

reversed the portion of the trial court’s judgment 

terminating the parental rights of Mother and remanded that 

portion of the cause for further proceedings consistent with 

its opinion.  S.P. v. Texas Dep’t of Family and Protective 

Services, No. 03-17-00698-CV (Tex. App.—Austin Mar. 9, 

2018, no pet.) (mem. op.). 

 

 

 

 


