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I. PRE-TRIAL ISSUES 

A. SERVICE REQUIRED FOR FINAL ORDER 
 
Father complained the trial court erred when it entered 
temporary orders naming the Department as temporary 
managing conservator of the children on May 28, 
2019, before Father was served by publication on June 
13, 2019, or in person on June 7, 2019.  The Court of 
Appeals disagreed.   
 
The removal affidavit provided that the children’s aunt 
dropped the children off at a Department office, 
“necessitating immediate action for the children’s 
protection.”  When the Department filed its petition, 
the children had not lived with Father for many years, 
and the removal affidavit listed Father’s address as 
“unknown.”  The Department’s First Amended 
Petition, filed almost a month later, also reflected 
Father’s address as “unknown.”   
 
The Court of Appeals explained that “only when 
Father had been properly served, had appeared, and 
had been heard did the trial court render any ruling 
regarding permanent possession of the children.  The 
temporary orders were just that – temporary – and 
absolutely necessary for immediate care of the 
children.”   
 
Citing to TFC § 262.109(d), which provides that notice 
may be waived at the initial hearing on showing that 
the parent could not be located or for other good cause, 
as well as TFC § 262.102, which sets forth the required 
findings for an emergency order authorizing 
possession of a child, the Court of Appeals held the 
Family Code permits the trial court to make temporary 
orders under the circumstances of the case, and 
accordingly overruled Father’s argument.  In re B.C.C. 
and K.M.C., No. 05-21-00091-CV (Tex. App.—Dallas 
June 30, 2021, no pet.) (mem. op.). 
 

B. ORDERS AUTHORIZING VACCINATION 
WHEN PARENT EXPRESSLY REFUSES 
CONSENT 

 
Mother filed for mandamus relief after the trial court 
granted a request of the children’s attorney ad litem to 
authorize vaccinations for the children.  Mother argued 

that it was an abuse of discretion for the trial court to 
enter “temporary orders authorizing the vaccination (or 
otherwise in authorizing others by court order to 
consent to the vaccination) of the children when the 
parties involved have actual knowledge that a parent 
has expressly refused to give consent.” 

 
TFC § 32.101(a)(2) states that “a person may consent 
to immunization of a child if they are authorized under 
a court order to consent for the child.”  TFC § 
32.101(b)(7) states that a court having jurisdiction over 
a SAPCR of which the child is the subject may also 
give consent to immunization of a child if a person 
under subsection (a) is not available.  However, TFC § 
32.101(c)(1) states that the persons with authority to 
consent under (a) and (b) “may not consent for the 
child if the person has actual knowledge that a parent, 
managing conservator, guardian of the child, or other 
person who under the law of another state or a court 
order may consent for the child . . . has expressly 
refused to give consent to the immunization.” 

 
The Appellate Court found that it was “undisputed that 
all the parties, including the [attorney ad litem], knew 
that Mother had expressly refused to give consent. 
Thus, the unambiguous language of the statute would 
prohibit any of those parties from having the authority 
to consent to immunization under Section 32.101.”  
The Court conditionally granted mandamus relief and 
directed the trial court to vacate its temporary order 
that provided for the vaccination of the children.  In re 
Zook, No. 03-21-00180-CV (Tex. App.—Austin July 
15, 2021, orig. proceeding). 
 
II. TFC § 263.401 – AUTOMATIC DISMISSAL 

DATE ISSUES 

A. COVID EXTENSION MAY BE ORALLY 
RENDERED 

 
On appeal, Mother challenged the second extension of 
the dismissal deadline in her case, asserting that the 
trial court lost jurisdiction because it failed to render a 
final order or commence the final hearing by June 15, 
2020, the statutory dismissal date prescribed by TFC § 
263.401(b). 
 
TFC § 263.401 provides, in pertinent part: 
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(a) Unless the court has commenced the 
trial on the merits or granted an 
extension under Subsection (b) or (b-1), 
on the first Monday after the first 
anniversary of the date the court 
rendered a temporary order appointing 
the department as temporary managing 
conservator, the court's jurisdiction 
over the suit affecting the parent-child 
relationship filed by the department that 
requests termination of the parent-child 
relationship or requests that the 
department be named conservator of 
the child is terminated and the suit is 
automatically dismissed without a court 
order. Not later than the 60th day before 
the day the suit is automatically 
dismissed, the court shall notify all 
parties to the suit of the automatic 
dismissal date. 
 
(b) Unless the court has commenced the 
trial on the merits, the court may not 
retain the suit on the court's docket after 
the time described by Subsection (a) 
unless the court finds that extraordinary 
circumstances necessitate the child 
remaining in the temporary managing 
conservatorship of the department and 
that continuing the appointment of the 
department as temporary managing 
conservator is in the best interest of the 
child. If the court makes those findings, 
the court may retain the suit on the 
court's docket for a period not to exceed 
180 days after the time described by 
Subsection (a). 

 
However, due to the COVID-19 pandemic, the Texas 
Supreme Court issued numerous emergency orders 
which gave courts the discretion to “modify or 
suspend” the deadlines and procedures in § 263.401 
and extend the dismissal deadline for an additional 180 
days, provided the dismissal deadline had been 
previously extended by a proper § 263.401 order. 
 
Here, the automatic statutory dismissal deadline for the 
court to commence the trial was June 15, 2020.  The 
court held a hearing on June 11, 2020, at which the 

Department sought a suspension of the existing TFC § 
263.401(b) deadline and another extension with a new 
dismissal deadline of December 11, 2020.  The trial 
court orally granted the Department’s request, 
explicitly citing “the Supreme Court's Twelfth 
Emergency Order Regarding the State of Disaster 
issued . . . [on] April 27, 2020”.   
 
The trial court’s oral order was incorporated in the 
permanency hearing order, which was not reduced to 
writing until August 4, 2020.  The written order 
“extended the dismissal deadline according to section 
263.401(b), but it did not reference the applicable 
Supreme Court emergency order.” Mother contended 
that the written order’s reference to 263.401(b) 
invalidated any potential argument that the extension 
was necessary due to the COVID-19 pandemic; 
therefore, she argued that the extension was an 
improper second TFC § 263.401 extension and the 
court had lost jurisdiction of the case. 
 
The Appellate Court disagreed, finding that an 
extension based on the Twelfth Supreme Court 
Emergency Order can be orally rendered, and a written 
order is not required.  The Court concluded that “the 
trial court properly extended its jurisdiction when it 
orally rendered its pronouncement on June 11, before 
the dismissal deadline of June 15.”  In re E.C.R., 638 
S.W.3d 755 (Tex. App.—Amarillo 2021, pet. denied); 
see also In re L.A.V. and S.H.V., No. 14-21-00430-CV 
(Tex. App.—Houston [14th Dist.] Mar. 31, 2022, no 
pet.) (mem. op.) (simple docket entry note of “EDD-
3/22/2021” was sufficient to support a valid COVID 
extension without § 263.401 findings, when the case 
had previously been extended pursuant to a proper § 
263.401 order). 

 
 

B. CLAIMED DEFECTS IN EXTENSION ORDER 
NOT JURISDICTIONAL 
 

Father argued the termination order was void because 
the trial court did not properly extend its jurisdiction 
pursuant to TFC § 263.401(b).  A hearing was held on 
May 16, 2019, four days before the original dismissal 
date of May 20, 2019, and the docket sheet entry 
provided that the case was “[c]ontinue[d] by agreement 
and extend[ed] by agreement”.  On May 20, 2019, a 
subsequent docket sheet entry provided that the final 
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hearing was canceled, and a new dismissal date was set 
for November 15, 2019.   
 
On October 11, 2019, the trial court entered a written 
order, which returned the child to Mother on a 
monitored basis and extended the dismissal deadline to 
March 23, 2020.  Trial commenced on March 5, 2020, 
and the trial court signed a Decree of Termination 
terminating Father’s parental rights to the child on 
March 9, 2021.   
 
Father argued the May 16, 2019 docket sheet entry did 
not extend the trial court’s jurisdiction, and therefore 
the order terminating his parental rights was void.  The 
Department responded that, based on the Texas 
Supreme Court’s opinion in In re G.X.H., the trial 
court’s docket sheet entry was sufficient to retain 
jurisdiction.  In re G.X.H., 627 S.W.3d 288 (Tex. 
2021), reh'g denied.  Father claimed the case was 
distinguishable from G.X.H. because in the case at bar, 
no party filed a motion for extension of the dismissal 
date, and no pleadings were presented to the court that 
quoted the required findings of Family Code § 
263.401(b).  The Court of Appeals disagreed with 
Father’s claim, concluding that “[§ 263.401(b)] does 
not require a party file a motion or other pleading for 
the trial court to retain the suit on its docket beyond the 
one-year dismissal date.” 
 
Father also argued that the case was distinguishable 
from G.X.H. because the trial court did not write the 
date of the extension or include the new dismissal date 
on the docket sheet entry.  The Court of Appeals 
corrected Father’s assertion, noting that the new 
dismissal date was not included in the docket sheet 
entry in G.X.H., and in both G.X.H. and the present 
case, both courts later issued orders setting the new 
dismissal dates.   
 
The Court of Appeals also pointed out that Father 
failed to preserve his arguments regarding required 
findings under TFC § 263.401(b) for appellate review.  
The Court quoted the Texas Supreme Court’s 
conclusion in G.X.H. that:  
 

while a trial court’s failure to timely 
extend the dismissal date before that 
date passes—through a docket-sheet 
notation or otherwise—is 

jurisdictional, claimed defects relating 
to the other requirements of 263.401(b) 
are not.  Accordingly, with the 
exception of a trial court’s failure to 
extend the automatic dismissal date 
before it passes, complaints regarding 
the trial court’s compliance with the 
requirements in subsection (b) must be 
preserved for appellate review. 
 

citing G.X.H., 627 S.W.3d at 301.   
 
Father last complained that because no reporter’s 
record was made on May 16, 2019, during the hearing 
wherein the trial court extended the dismissal date, it 
could not be implied that the trial court made the 
required findings of § 263.401(b) orally or in writing.  
The Court of Appeals disagreed, noting that all parties 
were present at the hearing, and as in G.X.H., the trial 
court held an oral hearing on the proposed extension 
and the parties failed to bring forth the record of that 
hearing on the appeal.  The Court concluded that based 
on G.X.H., it is implied the § 263.401(b) findings were 
made on the record at the oral hearing.  The Court 
further concluded that to the extent it is presumed a 
court reporter was not present, no objection was raised, 
and thus any complaint that the May 16 hearing was 
not recorded was waived.  Accordingly, the Court of 
Appeals affirmed the judgment.  In re P.Z.F., No. 05-
21-00161-CV, ___ S.W.3d ___ (Tex. App.—Dallas, 
2021, pet. denied); But see In re J.S., No. 05-21-00898-
CV (Tex. App.—Dallas Mar. 3, 2022, pet. denied) 
(concluding the findings of extraordinary 
circumstances and best interest are the jurisdictional 
elements of § 263.401(b); while the other requirements 
of subsection (b) are not jurisdictional and must be 
preserved for appellate review). 
 

C. DENIAL OF CONTINUANCE WHERE MOTHER 
NOT EXPECTED TO REGAIN COMPETENCY 

 
Mother was declared incompetent to stand trial in a 
criminal matter while the Department’s termination 
suit was pending against her.  Pursuant to TFC § 
263.401, the trial court extended the August 31, 2020 
dismissal date to February 2, 2021.  On October 6, 
2020, the trial court conducted both a pretrial hearing 
and the final hearing.  Before the final hearing, 
Mother’s counsel orally requested a motion for 
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continuance based, in part, on Mother’s incompetence.  
The trial court denied Mother’s motion and proceeded 
to trial. 
 
Mother complained on appeal that the trial court 
abused its discretion when it denied her motion for 
continuance despite Mother having been found 
incompetent to stand trial in a criminal case pending in 
another court. 
 
The Court of Appeals recognized that “[a] parent’s 
incompetency does not impose any requirement upon 
the trial court to delay parental termination 
proceedings until the parent is competent.”  In 
overruling Mother’s complaint, the Court observed 
that the record was devoid of any indication that: (1) 
Mother was expected to regain competency by the 
dismissal date; (2) a continuance would be beneficial 
to Mother; or (3) a continuance would not be 
determinantal to the children.  It also considered that 
the children had been in the care of the Department for 
over a year, that Mother was represented by counsel at 
trial, and that she had opportunities to consult with 
counsel before she had been declared incompetent.  
Under these circumstances, the Court held that the trial 
court did not abuse its discretion when it denied 
Mother’s motion for continuance.  The Court of 
Appeals accordingly affirmed the judgment.  In re 
E.R.G. and J.R.J., No. 11-20-00248-CV (Tex. App.—
Eastland May 6, 2021, no pet.) (mem. op.). 
 

D. TFC § 262.401(B-2): TRIAL COURT NOT 
REQUIRED TO GRANT  EXTENSION 

 
On appeal, Mother contended the trial court erred by 
denying her motion to extend pursuant to TFC § 
263.401.  She argued the evidence showed she made a 
good faith effort to complete her substance abuse 
treatment program, and therefore under TFC § 
263.401(b-2), the trial court was required to conclude 
that extraordinary circumstances necessitated an 
extension. 
 
TFC § 263.401(b-2) reads as follows: 
 

When considering under Subsection (b) 
whether to find that extraordinary 
circumstances necessitate the child 
remaining in the temporary managing 

conservatorship of the department for a 
case in which the court orders a parent to 
complete a substance abuse treatment 
program, the court shall consider whether 
the parent made a good faith effort to 
successfully complete the program. 

 
The trial court ordered Mother to participate in a family 
service plan, which required, inter alia, that she 
“successfully complete substance abuse treatment, 
including attending support services at least three 
times a week”, “submit to drug testing at the 
Department's direction”, and “successfully complete a 
domestic violence course”.  Prior to the final hearing, 
Mother filed a motion seeking to continue the case and 
extend the temporary conservatorship beyond the 
statutory dismissal date, arguing that she “completed 
the majority of services and is working on getting 
stable housing but needs more time to locate stable 
housing.”   
 
At the evidentiary hearing on the motion, Mother’s 
chemical dependency counselor testified that Mother 
had participated in some of her court-ordered 
counseling services, but she did not complete 
them.  She described Mother’s attendance as “very 
sporadic,” that “she hasn't met any of her treatment 
plan goals,” and she had not seen Mother “in quite 
some time.”  According to the counselor, Mother had 
attended less than a third of the program’s sessions 
during the year that transpired since Mother began the 
program.  She noted that completing the program 
should have taken Mother only three months, and 
because it had been so long since Mother last attended 
sessions, she would need to reassess Mother before 
counseling could resume.  The Department caseworker 
testified that Mother tested positive for drugs in April 
and June 2021 and did not submit to drug tests 
requested by the Department on at least sixteen 
occasions.  The caseworker verified that an excuse 
Mother gave for noncompliance on one occasion was 
untrue—helping her landlord mow the lawn to avoid 
eviction—as she drove to the residence and confirmed 
that Mother was neither in the yard nor had the lawn 
recently been mowed.  The caseworker also indicated 
Mother never initiated the domestic violence class 
required by her service plan.     
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During her testimony, Mother said she did not know 
how many times she failed to take a requested drug 
test, although she admitted she did not comply with 
other aspects of the service plan.  When asked whether 
she completed her court-ordered counseling, Mother 
responded: “I have not. I wanted more services.”  She 
further testified that she was “[t]otally engaged” in her 
classes and counseling but could not “always be at 
class” or “always attend individual counseling” 
because she had to work.  Mother also asserted that 
injuries attributed to domestic violence “caused [her] 
some delay in getting all of [her] services started” 
though admitted that these injuries had improved at 
some point before the final hearing.  After hearing the 
evidence, the trial court denied Mother’s motion 
explaining, in part:  
 

This case has been going on for 
approximately 50 weeks, and I'm not 
hearing any evidence that any services 
at all have been completed. To the 
contrary, we have a significant number 
of missed drug tests. If I do my math 
correctly, probably -- maybe a third of 
the sessions that could have been 
attended for just one of the [services] 
have been completed. And it doesn't 
seem like any of the other ones have 
even been initiated.  So I don't think that 
there has been substantial compliance 
with the service plan or any evidence of 
any remedy of the situation that brought 
the kids into care that would constitute 
extraordinary circumstances.  

 
The court proceeded with the trial, which resulted in 
the termination of Mother’s parental rights.   
 
The Court of Appeals began its analysis by noting “the 
statute does not provide that extraordinary 
circumstances exist whenever a parent has made a 
good faith effort to complete a treatment program.  
Rather, it states that the trial court must consider any 
such effort as part of its determination on whether 
extraordinary circumstances exist.”  The Court further 
observed that nothing in the record indicated that the 
trial court did not appropriately consider Mother’s 
participation in her substance abuse treatment 
program.  Rather, the trial court specifically considered 

“Mother's attendance in her treatment counseling 
sessions and weighed it alongside evidence showing 
that Mother made little or no effort to complete other 
aspects of her service plan.”  The Court further 
reasoned that other evidence supported the trial court’s 
conclusion that Mother did not make a good faith effort 
to complete her substance abuse treatment program. 
Specifically, the Court pointed to the testimony of 
Mother’s treatment counselor that her “attendance was 
very sporadic,” that “[Mother] hasn't met any of her 
treatment plan goals,” and that she had not seen Mother 
“in quite some time”.  The Court considered this 
evidence in conjunction with the Department 
caseworker’s testimony about Mother’s positive and 
missed drug tests, including a positive test for 
methamphetamine, which occurred two weeks before 
she filed her motion to extend. 
  
Accordingly, the Court concluded that “the trial court 
did not abuse its discretion by determining there were 
no extraordinary circumstances justifying an extension 
of the statutory dismissal deadline” and affirmed the 
trial court’s judgment.  In re C.P.C. and D.L.C., No. 
05-21-00764-CV (Tex. App.—Dallas Jan. 25, 2022, 
no pet.) (mem. op.). 
 

E. INTERVENOR’S PLEADINGS SURVIVE 
DISMISSAL OF DEPARTMENT PETITION 

 
The Department filed its petition seeking termination 
of Father’s parental rights on October 1, 2018, and was 
named temporary managing conservator of the 
children the same day.  The children’s grandmother 
filed a Petition in Intervention seeking termination of 
Father’s parental rights and her appointment as the 
children’s sole managing conservator.  On August 8, 
2019, the trial court placed the children in 
Grandmother’s custody and entered an Order of 
Monitored Return.  The trial court ultimately 
terminated Father’s parental rights under subsection 
(E), found that termination was in the children’s best 
interest, and appointed Grandmother as the children’s 
permanent managing conservator. 
 
On appeal, Father asserted the trial court’s termination 
order was void because it lost jurisdiction before trial 
commenced and failed to properly extend the case 
under TFC § 263.401(b). 
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In a suit where the Department requests 
conservatorship of a child or termination of the parent-
child relationship, the trial court’s jurisdiction 
terminates, and the suit is automatically dismissed 
unless the trial court commences the trial on the merits 
or extends the case no later than the first Monday after 
the anniversary of the date on which the trial court 
rendered a temporary order in which it appointed the 
Department as temporary managing conservator.  TFC 
§ 263.401(a).  The trial court may grant an extension 
of up to 180 days if it finds that extraordinary 
circumstances necessitate that the child remain in the 
temporary managing conservatorship of the 
Department and that continuing the appointment of the 
Department as temporary managing conservator is in 
the child’s best interest.  TFC § 263.401(b).  The trial 
court may also retain jurisdiction over a case if it orders 
a monitored return to the child’s parent and finds that 
such retention would be in the child’s best interest.  
TFC § 263.403. 
 
The Appellate Court found that the Order of Monitored 
Return was not sufficient to extend the dismissal 
deadline because “the order contains no finding of 
extraordinary circumstances, and there is no indication 
the court or the parties intended the order to constitute 
findings under section 263.401(b).”  The Department 
conceded, and the Appellate Court agreed, the trial 
court lost jurisdiction over the Department’s petition.   
 
Nonetheless, the Court found that the jurisdictional 
restrictions of 263.401(a) apply only to Department-
initiated suits and concluded that the trial court 
retained jurisdiction over Grandmother’s petition: 
“There are no similar restrictions on the court’s 
jurisdiction over a termination suit brought by a private 
party.”  Grandmother filed her Petition in Intervention 
seeking termination in November 2018, and nothing 
indicated the trial court ever lost jurisdiction to rule on 
said petition. 
 
Accordingly, the Court of Appeals held the trial court 
had jurisdiction to render judgment terminating 
Father’s parental rights through Grandmother’s 
petition to terminate Father’s parental rights.  In re 
L.D.R. and D.J., No. 05-21-00369-CV (Tex. App.—
Dallas Nov. 3, 2021, no pet.) (mem. op.). 

III. APPOINTMENT OF COUNSEL 

A. LATE APPOINTMENT AND LATE 
ADMONISHMENT  

The Department filed its original petition for 
conservatorship and to terminate Father’s parental 
rights on September 22, 2020.  Father was named in 
the petition as the “alleged father”.  The Department’s 
supporting affidavit stated Father told an investigator 
on June 21, 2020, that he was incarcerated at the TDCJ 
Dalhart Unit and would remain so for at least ten 
months.   Father signed a waiver of service and general 
appearance the day before trial commenced on 
September 2, 2021.  Father appeared before the trial 
court for the first time on September 2, 2021, and 
requested counsel, and counsel was appointed for him 
during the hearing.  The trial court signed the order 
appointing Father counsel on September 7, 2021.  The 
trial commenced on September 9, 2021, and concluded 
on October 21, 2021.  At the conclusion of the final 
hearing, the trial court terminated Father’s parental 
rights pursuant to TFC § 161.001(b)(1)(Q) and found 
that termination of Father’s parental rights was in the 
child’s best interest.  Father appealed. 

 
On appeal, Father argued that his due process rights 
were violated because he was not timely admonished 
about his right to counsel, was not appointed counsel 
until the day of trial, and was not allowed to 
meaningfully participate in multiple hearings. Under 
the Family Code, the trial court must inform any parent 
not represented by an attorney of their right to be 
represented by an attorney before commencing a full 
adversary hearing and at each status and permanency 
hearing. TFC §§ 262.201; 263.0061.  Further, the trial 
court must appoint an attorney ad litem to represent an 
indigent parent who responds in opposition to a suit 
filed by a governmental entity in which the State 
requests termination of the parent-child relationship.  
TFC § 107.013.   
 
The Court weighed the factors laid out in Mathews v. 
Eldridge in determining whether due process was met 
by affording Father the “opportunity to be heard” at a 
meaningful time and in a meaningful manner.  These 
factors include: 
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(1) the private interest affected by the proceeding 
or official action; 

(2) the countervailing government interest 
supporting use of the challenged proceeding; 
and 

(3) the risk of an erroneous deprivation of that 
interest due to the procedures used. 

Mathews v. Eldridge, 424 U.S. 319, 333 (1976). 
 
The Court first determined that Father’s and the child’s 
interest “in a just and accurate decision” weighed 
heavily in favor “of providing Father with an attorney 
at a number of critical stages before commencement of 
the termination trial including prior to the adversary 
hearing, placement hearings, and permanency 
hearings, and an admonishment of his right to counsel 
at the statutorily mandated time”. The Court also 
concluded that this factor weighed heavily in 
“providing Father notice and an opportunity to 
participate at critical stages of the proceedings.” 

 
Concerning the State’s interest in protecting the child's 
best interest, the Court considered that the Department 
was appointed as temporary managing conservator of 
the child in October 2020 and that the termination trial 
did not commence until September 21, 2021.  It 
concluded that “advising Father of his statutory right 
to be represented by counsel before commencement of 
the trial at any number of points during the pendency 
of the proceeding would not have ‘unduly prolonged’ 
the Family Code’s statutory scheme for protecting the 
child’s welfare.”   

 
Finally, the Court examined “the risk of erroneous 
deprivation” of the parent-child relationship because of 
the followed procedure.  The Department argued that 
Father was appointed an attorney when he requested 
one, that he did not suggest that his counsel’s 
representation was inadequate, and that his counsel did 
not seek a continuance.  However, the Court noted that: 
(1) Father was without representation during the 
twelve months between September 22, 2020, through 
September 9, 2021; (2) Father was not served and not 
admonished for more than one year following the filing 
of the suit, despite being named in the lawsuit as the 
alleged Father; and (3) the Department knew where he 
was incarcerated.  As such, the Appellate Court 
concluded that the trial court failed to admonish Father 

“that he was entitled to be represented by counsel at all 
critical stages of the proceeding.” 

 
The Court then determined that the record established 
harm, noting the following: (1) while the order for 
protection was signed on September 23, 2020 and 
contained an admonishment about the right to counsel, 
“nothing in the record indicates Father received this 
admonishment prior to signing the waiver of service on 
September 1, 2021”; (2) the status hearing order did 
not contain an admonishment nor did the record 
establish Father received notice of the hearing or the 
order; (3) the record did not reflect Father was served 
with notice of the initial permanency hearing or the 
order; (4) the Department’s permanency report 
preceding the initial permanency hearing indicated it 
knew of Father’s location but had not served him; (5) 
the Department’s permanency report for the second 
permanency hearing indicated Father was in frequent 
communication with the Department and noted his 
location but indicated he had not yet been served; (6) 
the record did not reflect Father was served with notice 
of the second permanency hearing or the order;  (7) 
Father signed the waiver of service and general 
appearance before he was appointed counsel the day 
before he first appeared before the trial court on 
September 2, 2021, when he was admonished of his 
right to counsel; (8) the Department failed to serve 
Father despite knowing his identity and location and 
communicating with him during the pendency of the 
case; and (9) there was no indication that Father was 
ever admonished “despite letters he sent to the 
Department inquiring about the status of the case, 
questioning whether the Department was seeking to 
terminate his rights, and asking them not to do so.”   
 
Accordingly, the Court concluded that “the 
Department’s failure to diligently seek to have citation 
served upon Father and the trial court’s failure to 
ensure such timely service, deprived Father of his right 
to meaningfully participate at critical stages of the 
proceedings and to be represented by counsel to be 
harmful error.”  The Court reversed the judgment and 
remanded for new trial.  In re S.C., No. 09-21-00325-
CV (Tex. App.—Beaumont April 7, 2022, no pet.) 
(mem. op.). 
 
 



Termination Case Law Update 2022 
__________________________________________________________________________________________ 
 

 - 8 - 

B. DISMISSAL OF COURT APPOINTED COUNSEL; 
PROOF OF INDIGENCY 

 
On appeal, Mother challenged the trial court’s 
dismissal of her court-appointed attorney before the 
final hearing and the court’s failure to appoint her an 
attorney to represent her at the final hearing.   
 
Mother filed an affidavit of indigency the same month 
that the Department had filed suit, and she was 
appointed an attorney shortly thereafter.  About a year 
after the trial court appointed Mother an attorney, the 
Department filed a motion to dismiss Mother’s court-
appointed attorney, alleging Mother did “not meet the 
qualifications for court-appointed counsel under § 
107.013, Texas Family Code by the attached affidavit 
completed by [Mother] and as from her testimony in” 
a companion case filed by the Department.  In that 
affidavit, Mother stated that she currently had a job at 
Wal-Mart making $11.50 an hour, though she did not 
state the number of hours she worked; she paid $500 a 
month in rent; she could not borrow money to hire a 
lawyer; and she had no vehicle, furniture, appliances, 
television, stereo, jewelry, or cash.  The associate 
judge granted the Department’s motion and signed an 
order dismissing Mother’s attorney.  The order only 
generically stated, “the [c]ourt finds that [Mother] a) is 
not indigent; and/or b) there has been a material or 
substantial change in [Mothers] financial 
circumstances; and c) [she] has the resources to hire 
and retain an attorney for representation in this case” 
with no detailed findings or statement of good cause.  
 
The termination trial began approximately two months 
later.  At the start of trial, the Department reminded the 
trial court that Mother had become ineligible for court-
appointed counsel in this case because of an 
ineligibility determination in a companion case based 
on Mother’s affidavit of indigency.  The Department’s 
attorney then stated, “I would like to proceed in 
questioning [Mother] as to her current finances.”  
Mother testified that she had recently left her Wal-Mart 
job for a better job at a call center, but she had not yet 
started the work; she was not currently on 
unemployment; she had moved in with her brother and 
was not paying rent; she paid $40 monthly for her cell 
phone with her brother’s assistance; and she had no 
other resources or assets but could sell some furniture 
or borrow money from family members.  Following 

Mother’s testimony, the associate judge stated, “I still 
find [Mother] is capable of hiring an attorney, and we 
may proceed.”  The trial court proceeded with trial, and 
Mother’s rights were terminated.     
 
The Court of Appeals noted that TFC § 107.013 
requires that when a government entity files suit to 
terminate a parent–child relationship, an indigent 
parent who opposes the suit is entitled to appointed 
counsel.  Further, the trial court must require the parent 
to file an affidavit of indigence under Civil Procedure 
Rule 145(b).  The trial court may conduct a hearing to 
determine the parent’s indigence, and at that hearing, 
the court may consider evidence in addition to the 
parent’s affidavit, “including evidence relating to the 
parent's income, source of income, assets, property 
ownership, benefits paid in accordance with a federal, 
state, or local public assistance program, outstanding 
obligations, and necessary expenses and the number 
and ages of the parent's dependents.”  TFC § 
107.013(d). 
 
If the trial court finds that the parent is indigent as 
provided by Texas Family Code § 107.013, the parent 
is presumed to remain indigent for the duration of the 
suit and through any appeal unless the parent, the 
parent’s attorney ad litem, or the Department’s 
attorney files a motion for reconsideration and the 
court determines “that the parent is no longer indigent 
due to a material and substantial change in the parent's 
financial circumstances.”  TFC § 107.013(e).  Counsel 
appointed for an indigent parent remains that parent’s 
attorney until the earliest of: 
 

(A) the date the suit affecting the 
parent–child relationship is dismissed; 

 
(B) the date all appeals in relation to 
any final order terminating parental 
rights are exhausted or waived; or 

 
(C) the date the attorney is relieved of 
the attorney’s duties or replaced by 
another attorney after a finding of good 
cause is rendered by the court on the 
record. 

 
TFC § 107.016(2).  A finding of good cause must be 
articulated in the record.  
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The Court observed that the Family Code permitted the 
Department to ask the trial court to reconsider whether 
a material and substantial change in Mother’s financial 
circumstances had occurred and thus whether Mother 
was no longer indigent.  TFC § 107.013(e).  Yet the 
Court pointed out that the trial court’s order granting 
the Department’s dismissal motion was a generic form 
order that contained no detailed findings about 
Mother’s ability to pay and did not articulate any other 
good cause for discharging her court-appointed 
attorney as required by section 107.016(3).  
 
The Court further reasoned that the record did not 
support a finding of a material and substantial change 
in Mother’s financial circumstances.  It noted Mother’s 
affidavit of indigence from the companion case, 
attached to the Department’s motion to dismiss 
Mother’s attorney, indicated that the basis for 
dismissing the attorney was that Mother had obtained 
employment making $11.50 an hour.  The Court 
explained, however, that the trial court could not 
properly determine that Mother had the ability to pay 
solely based on her hourly wage.  To the contrary, “a 
party's indigency has been determined by looking at 
whether ‘the record as a whole show[s] by a 
preponderance of the evidence that the applicant would 
be unable to pay the costs ... if he [or she] really wanted 
to and made a good-faith effort to do so.’”  Yet, 
Mother’s affidavit in her companion case did not show 
what she made in a week, whether she had assets she 
could sell, or if she had debts or other financial 
obligations.   
 
The Court also concluded that the Department’s 
evidence at the start of the final hearing did not support 
a determination that Mother was no longer indigent.  
Mother testified that she had been unemployed for two 
weeks because she had not yet started her new job.  She 
had no vehicle that she could sell, and while she had 
furniture that she could sell, there was no testimony 
about the condition or estimated value of that 
furniture.  Mother could pay her $40 cell phone bill 
only with her brother's help, and while she paid no rent 
while living with her brother, the Department did not 
ask if she had any other debts or non-household bills.  
The Court also pointed out that although Mother 
testified that she could borrow money from her brother, 

it is well-established that a trial court must consider 
only the alleged indigent party’s financial condition. 
 
The Court of Appeals acknowledged that the trial 
court, as the fact-finder, did not have to find Mother’s 
testimony credible but had to have other sufficient 
evidence to base a finding of a material and substantial 
change or other good cause for dismissing Mother’s 
attorney.  Yet, other than Mother’s affidavits and 
testimony, the record contained no other evidence 
about Mother’s financial circumstances at the time of 
the final hearing or on the date that the trial court had 
previously dismissed her attorney.  Accordingly, the 
Court concluded, “[b]ecause nothing in the record 
showed a justifiable basis for dismissing [Mother’s] 
attorney, the trial court's dismissal of [Mother’s] 
attorney was reversible error.”  In re I.C., No. 02-21-
00045-CV (Tex. App.—Fort Worth Aug. 19, 2021, no 
pet.) (mem. op.). 
 

C. INEFFECTIVE ASSISTANCE OF RETAINED 
COUNSEL 

 
Mother was found indigent and was appointed counsel, 
as per TFC § 107.013.  However, Mother subsequently 
retained new counsel six months before trial.  
Following termination, Mother’s retained counsel 
timely filed a notice of appeal but did not file a motion 
for a new trial in the trial court or take other necessary 
action to preserve her issues regarding evidentiary 
sufficiency.  The retained counsel’s license to practice 
law was suspended while the appeal was pending, and 
the trial court appointed new counsel to replace him.  
On appeal, Mother argued her retained counsel 
rendered ineffective assistance of counsel, among 
other challenges.  The Court of Appeals affirmed the 
trial court’s judgment, holding that Mother could not 
claim ineffective assistance of counsel with respect to 
the actions of her retained counsel and that Mother 
failed to properly preserve her arguments regarding 
sufficiency. 
 
Noting a split among lower appellate courts regarding 
whether a parent who retains their counsel may claim 
ineffective assistance of counsel upon appeal, the 
Supreme Court interpreted Texas Family Code section 
107.013(a-1) as “unambiguously confer[ring] on all 
parents opposing government-initiated termination 
suits the right to have the assistance of counsel without 
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regard to indigence.”  The Legislature amended Texas 
Family Code section 107.013 in 2015 by adding 
subsection (a-1): 
 

(a–1) In a suit described by Subsection (a), 
if a parent is not represented by an attorney 
at the parent's first appearance in court, the 
court shall inform the parent of: 
(1) the right to be represented by an 
attorney; and 
(2) if the parent is indigent and appears in 
opposition to the suit, the right to an 
attorney ad litem appointed by the court.  

 
The Supreme Court noted that admonishment of a 
parent’s right to counsel under TFC § 107.013(a-1)(1) 
is required “without regard to indigency or any other 
qualification.”  The Court noted that the statute 
“evidences the Legislature’s intent to afford all parents 
appearing in opposition to state-initiated parental-
rights termination suits the right to effective counsel 
regardless of whether counsel is appointed or 
retained.”  Accordingly, the Court held “that a parent 
who responds in opposition to a government-initiated 
suit seeking termination of the parent–child 
relationship may assert a claim for ineffective 
assistance of counsel on appeal regardless of whether 
the parent's counsel was appointed or retained.” 
 
However, the Supreme Court noted the strength of the 
Department’s case and the fact that Mother’s new 
appellate counsel was appointed within the time to file 
a motion for a new trial.  Because Mother failed to 
show that “her counsel’s performance fell below an 
objective standard of reasonableness,” the Court held 
that the retained counsel’s performance was not 
deficient under Strickland and affirmed the Court of 
Appeals’ judgment.  In re D.T., 625 S.W.3d 62 (Tex. 
2021). 
 
IV. TRIAL ISSUES 
 

A. COVID AND UNEXECUTED BENCH 
WARRANT; ZOOM ATTENDANCE 

Mother argued the trial court abused its discretion 
when it denied her motion for continuance, thereby 
necessitating her attendance at trial via Zoom.  She 

alleged the trial court violated her due process rights 
by requiring remote attendance. 
 
Mother was incarcerated at the time of trial with 
pending criminal charges.  Mother filed a motion for a 
continuance because the Gregg County Sheriff’s 
Department would not execute a bench warrant for 
Mother to appear at the termination trial.  When trial 
commenced, Mother’s attorney announced, “not 
ready” and claimed that appearing via Zoom would 
inhibit her ability to confer with Mother during trial.  
In response, the trial court offered, “if you need to 
speak with [Mother] sometime during the case, you 
simply need to ask the Court. I can take a recess, put 
y'all in [a] breakout room as we did earlier this 
morning, and you can consult with your client in 
private.”  
 
The Court of Appeals acknowledged that Mother had 
difficulty communicating with her attorney due to her 
incarceration and pending criminal charges.  However, 
the Court noted that the Texas Supreme Court’s 
emergency COVID orders encouraged trial courts to 
conduct hearings via Zoom to mitigate the spread of 
COVID-19, and the trial court referenced COVID 
concerns in denying Mother’s motion for a 
continuance.  The Court cited the then-applicable 
emergency order from the Texas Supreme Court, 
which explicitly authorized Zoom hearings, and 
therefore concluded the trial court properly exercised 
discretion in denying the continuance. 
 
Turning to Mother’s due process argument, the Court 
noted that Mother failed to preserve error but 
determined that any such error would necessarily be 
harmless because Mother “appeared, participated in 
the trial, and testified on her own behalf.” 
 
Accordingly, the Court of Appeals affirmed the trial 
court’s judgment.  In re A.B., G.B., A.B., and C.B., No. 
06-21-00114-CV, ___ S.W.3d ___ (Tex. App.—
Texarkana, 2022, no pet. h.); see also E.H. v. Tex. 
Dep’t of Family & Protective Services, No. 03-21-
00576-CV (Tex. App.—Austin Apr. 5, 2022, no pet. 
h.) (mem. op.) (applying similar analysis and holding 
that movant’s failure to comply with the affidavit 
requirement of TRCP Rule 251  creates a presumption 
that the trial court did not abuse discretion in denying 
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continuance, and holding that Confrontation Clause of 
Sixth Amendment does not apply to civil cases). 
 

B. ADMISSION OF NUDE PHOTOS NOT UNDULY 
PREJUDICIAL 
 

On appeal, Mother complained that the trial court 
abused its discretion when it admitted into evidence 
various nude photos of her from her Snapchat account.  
She asserted, in part, that the photos should have been 
excluded because they were unfairly prejudicial to her 
and that the sharing of the photos via Zoom screen 
share prior to their admission was unduly prejudicial. 
 
TRE 403 permits a trial court to exclude relevant 
evidence if its probative value is substantially 
outweighed by the danger of unfair prejudice, 
confusing the issues, misleading the jury, undue delay, 
or needlessly presenting cumulative evidence.   
 
The Court of Appeals first found that “screen sharing 
via Zoom was the only means available to the 
Department to show the photos to Appellant for 
purposes of authentication” and therefore, there “was 
nothing unduly prejudicial about this procedure.” 
 
Next, the Court of Appeals addressed Snapchat posts 
admitted by the trial court containing solicitations and 
nude photos of Mother displayed next to photos of the 
children.  The Appellate Court found these posts “were 
no doubt prejudicial”, but that they were not “unfairly 
prejudicial or needlessly cumulative” because she 
posed for or took the photos herself, and “she posted a 
majority, if not all, of the photos on social media for 
others to see.”  Further, the Court held that the photos 
contained in the second of two admitted exhibits were 
not “needlessly cumulative” because the second set of 
photos was posted more recently “during the time in 
which [Mother] supposedly had her act together.”  The 
Court found these photos to be probative “in that they 
tended to support the Department's concerns about 
[Mother’s] lack of judgment and about the safety and 
well-being of the children if returned”.  The Court 
found that the trial court did not abuse its discretion in 
admitting the photos and overruled Mother’s issue.  In 
re T.M., M.M., and N.M., No. 11-21-00020-CV (Tex. 
App.—Eastland Sept. 2, 2021, no pet.) (mem. op.). 
 

 

C. REQUIREMENT TO PROVIDE INTERPRETER 
 
Mother argued her due process rights were violated 
when the trial court failed to have an interpreter present 
and available during the entirety of the trial, that 
resulted in the termination of her parental rights. 
 
At the outset of trial, Mother requested an interpreter; 
it was undisputed that Mother only spoke Spanish.  In 
response to her request, the trial court stated: “If I get 
an interpreter here at all, it will probably just be for 
[Mother’s] testimony.  I’m not allowed an interpreter 
though—for the course of termination trials.  That’s all 
they give me.  That’s the way it’s been for almost 
twelve years, eleven years.”  Mother objected to the 
trial proceeding without an interpreter, but the trial 
court overruled her objection and noted that an 
interpreter was unavailable that day.  The trial court 
proceeded without an interpreter for the first six 
witnesses of the day but later located an interpreter for 
the remaining two witnesses. 
 
On the second day of trial, the trial court noted the 
interpreter was again unavailable, and Mother again 
objected to proceeding without the interpreter.  An 
interpreter became available midway through the 
second day.  On the third and final day of trial, the 
interpreter returned at the beginning of the day, but 
Mother arrived late, so the trial court released the 
interpreter.  When Mother arrived, the interpreter was 
recalled and arrived in time to interpret part of the day, 
including during Mother’s testimony.  In total, over the 
three days of trial, the Department called fifteen 
witnesses; Mother did not have an interpreter for ten of 
them.   
 
To assess what process Mother was due, the Court of 
Appeals applied the three factors laid out by the United 
States Supreme Court in Mathews v. Eldridge, 424 
U.S. 319 (1976). 
 
In its analysis of the first factor, the Court of Appeals 
relied on the Texas Supreme Court case, In re J.F.C., 
which recognized the importance of the private interest 
of a parent to raise their child in the context of a 
termination case: The “private interest in a parental 
termination case is a ‘commanding one.’”  In re J.F.C., 
96 S.W.3d 256, 273 (Tex. 2002) (quoting Santosky v. 
Kramer, 455 U.S. 745, 759 (1982)).  The Court 
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reasoned that the private interests of both the parent 
and the child in a termination proceeding weigh 
heavily in allowing Mother the opportunity to 
understand the evidence put forth against her.  The 
Court, therefore, concluded that the first factor 
weighed in favor of finding that Mother did not receive 
due process. 
 
The Court of Appeals stated the “second factor looks 
at the Department’s interest in protecting the health 
and safety of the children” and noted that all parties 
have an interest in the timely resolution of parental 
termination cases.  The dismissal date was August 26, 
2020, following a thirty-day extension, and trial 
commenced on August 25, 2020, just a day before the 
deadline.  The Court determined that “[a]lthough the 
Department was up against its deadline, that does not 
allow a violation of [Mother’s] due process rights.” 
 
The Department argued that since Mother did not file 
a motion requesting an interpreter, the provision of an 
interpreter was discretionary under Texas Government 
Code section 57.002.  The Court of Appeals agreed that 
while it is in the trial court’s discretion to provide an 
interpreter when no motion has been filed, once the 
trial court has made the decision that an interpreter is 
necessary, as was the case here, due process requires 
the presence of an interpreter throughout the entirety 
of the proceeding, rather than sporadically. 
 
The Court of Appeals likewise determined that under 
the third factor, “[b]ecause the trial court allowed the 
use of an interpreter for select portions of the trial, but 
not the entire trial, the procedures used caused the risk 
of erroneous deprivation.”  The Court pointed out that 
the trial court was aware of Mother’s need for an 
interpreter from the beginning of trial but chose to 
proceed forward without one and brought an 
interpreter only when available.  The Court opined that 
the trial court controlled its own scheduling and could 
have delayed the trial until later in the day when an 
interpreter was available.  The Court, therefore, 
concluded: “[Mother’s] constitutional rights were at 
stake and we must require ‘fundamentally fair 
procedures.’  To have interpretation for portions of, but 
not the whole trial, is not fundamentally fair.”  (internal 
citation omitted).  Having found all three factors in 
Mother’s favor, the Court sustained her issue.  In re 
A.M.M., M.A.M., K.A.M., J.G.M., J.E.M., and J.I.M.P., 

No. 13-21-00114-CV (Tex. App.—Corpus Christi–
Edinburg Oct. 15, 2021, no pet.). 
 

D. FOSTER PARENTS CAN ESTABLISH 
STANDING UNDER 102.005 IN ABSENCE OF 
GENERAL STANDING UNDER 102.003 OR 
102.004 
 

The Department filed two separate suits seeking 
termination of parental rights to two children of the 
same biological parents on March 26, 2020 and 
November 20, 2020, respectively.  Child 1 was placed 
with Foster Parents from June 2020 through March 
2021, and Child 2 was placed with Foster Parents from 
November 2020 until March 2021.  On April 26, 2021, 
Foster Parents filed an Original Petition in 
Intervention and for Termination of Parental Rights in 
both cases, alleging standing under TFC § 102.005(3).   
 
TFC § 102.005 provides in relevant part: 

 
An original suit requesting only an adoption 
or for termination of the parent-child 
relationship joined with a petition for 
adoption may be filed by: 
… 
(3) an adult who has had actual possession 
and control of the child for not less than two 
months during the three-month period 
preceding the filing of the petition[.] 

 
The Department moved to strike and dismiss the pleas 
in intervention, arguing that Foster Parents could not 
maintain standing under 102.005(3) because (1) 
102.003(a)(12) grants standing specifically to foster 
parents of a child placed in their care for at least twelve 
months ending not more than 30 days before the filing 
of the petition; (2) the Department, rather than Foster 
Parents, had actual control of the children through a 
court-ordered temporary managing conservatorship; 
and (3) the Department sought termination and 
conservatorship rather than termination and adoption.  
TFC §§ 102.005(3), 102.003(a)(12).  Foster Parents 
admitted they lacked standing under §§ 102.003(a)(12) 
but maintained they established standing under 
102.005(3).  The trial court struck Foster Parents’ 
petitions in intervention and dismissed them as parties 
to the case.   
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On appeal, Foster Parents argued the trial court erred 
in striking their petitions in intervention based on a 
lack of standing under § 102.005(3).   
 
The Court of Appeals analyzed and found dispositive 
Foster Parents’ standing to intervene under TFC § 
102.005(3) and stated that:  
 

[b]ecause it is undisputed that both 
children resided with Foster [Parents] for 
not less than two months during the three-
month period preceding the filing of the 
petition in intervention, unless section 
102.005(3) categorically excludes foster 
parents, Foster [Parents] could establish 
standing to request termination and 
adoption if they could show they had 
actual possession and control of the 
children. 

 
The Department argued that “foster-family specific 
amendments” to TFC §§ 102.003 and 102.004 
“demonstrated the Legislature’s intent to exclude 
foster parents from 102.005(3).”  TFC § 
102.003(a)(12) confers general standing on a foster 
parent to file a suit affecting the parent-child 
relationship with respect to a child placed by the 
Department in the person’s home for at least 12 months 
ending not more than 90 days preceding the date of the 
filing of the petition.  TFC § 102.003(a)(12).  TFC § 
102.003(a)(9) distinguishes foster parents from other 
persons who have had actual care, control, and 
possession of a child.  TFC § 102.003(a)(9).  The Court 
pointed out that “[t]he Waco Court of Appeals 
interpreted subsections (9) and (12) to require a person 
to use time exclusive of time as a foster parent to 
establish the ‘actual care, control, and possession of the 
child’ for six months under subsection (9).”  (citation 
omitted).  “That construction gave effect to both 
subsections of 102.003(a), one that expressly conferred 
general standing to file a SAPCR on foster parents and 
one that expressly excluded them.”  The Court further 
noted that § 102.003(c) is an exception to (12) and 
provides that a foster parent may file a suit to adopt 
their foster child any time after being approved to 
adopt the child who is eligible to be adopted.  § 
102.004 confers standing for certain persons to file a 
suit seeking managing conservatorship and limits the 
trial court’s power to grant a foster parent leave to 

intervene only if the foster parent would have standing 
to file an original suit under § 102.003(a)(12).  TFC § 
102.004.   
 
In analyzing § 102.005, the Court stated that the 
Legislature “addressed adoption placements and foster 
parents in some subsections of section 102.005, but the 
Legislature neither limited subsection (3) to exclude 
foster parents nor made the other subsections exclusive 
means through which a foster parent could petition for 
termination and adoption.”  The Court went on to say 
that “actual possession and control of a child refers to 
sharing a principal residence with the child, providing 
for the child's daily physical and psychological needs, 
and exercising guidance, governance, and direction 
similar to that typically exercised on a day-to-day basis 
by parents with their children.”  Furthermore, the Court 
concluded that, because standing to intervene 
generally correlates with the right to file an original 
suit, “a party who has standing to file an original suit 
under section 102.005 may also file an intervention 
under that same statute.” 
 
Thus, the Court of Appeals held that the trial court 
erred by granting the Department’s motion to strike 
and dismissing Foster Parents’ petition in intervention, 
affirmed the portion of the trial court’s judgment that 
terminated parental rights, and reversed and remanded 
the case for a new trial on the petition for adoption.    In 
re C.E.L., Jr. and S.O.L., No. 09-21-00294-CV (Tex. 
App.—Beaumont Mar. 3, 2022, pet. pending) (mem. 
op.). 
 
V. AMENDING LIVE PLEADINGS 
 

A. CONSOLIDATION RESULTING IN LACK OF 
SUBJECT MATTER JURISDICTION 

 
The underlying suit resulted from the consolidation of 
two suits involving the parent-child relationship 
between Mother and her two children.  The trial court’s 
consolidation order stated that “[a]ll pleadings and 
other documents filed in both cause numbers prior to 
this date shall be deemed filed in said consolidated 
case, and all future filings shall be captioned under the 
consolidated cause number.” 
 
After consolidation, the Department filed its First 
Amended Petition for the Protection of a Child, 
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Conservatorship, and Termination of the Parent-Child 
Relationship, which named only child as the subject of 
the protection, conservatorship, and termination.  The 
second child was mentioned nowhere in the 
Department’s amended petition.  Nevertheless, the trial 
court held a final hearing and terminated Mother’s 
parental rights as to both children. 
 
Mother appealed, arguing the trial court lacked 
subject-matter jurisdiction to terminate her parental 
rights.  The Court of Appeals agreed. 
 
The Court of Appeals explained that there are two 
kinds of consolidation: the first is a “true 
consolidation” and the second is for trial only.  A true 
consolidation merges the separate actions into a single 
proceeding under one docket number.  The Court 
reasoned that, here, the trial court’s consolidation order 
was a “true consolidation” of the cases, as it ordered 
that all prior and future pleadings in both actions be 
filed under the new cause number.   
 
The Court also explained that when an amended 
petition is filed, the amended petition supersedes all 
prior pleadings and becomes the controlling or live 
pleading.  Causes of action in earlier pleadings that are 
unmentioned in the amended pleading are effectively 
dismissed or nonsuited, and the same is true of parties.  
“In short, the dispute becomes moot.  So too does it 
vitiate the trial court’s subject-matter jurisdiction to 
adjudicate the interests of the missing party when that 
party falls within the category of indispensable.” 
 
The Court rejected the Department’s argument that the 
matter was tried by consent because the unnamed child 
was not a party, which would be a prerequisite to give 
consent, and parties cannot consent to a trial court’s 
subject-matter jurisdiction over a suit. 
 
The Court determined that the amended petition 
effectively nonsuited the Department’s petition as to 
the unnamed child.  In the absence of a live pleading, 
the trial court lacked subject matter jurisdiction over 
the unnamed child and his parental relationship with 
Mother and lacked the authority to terminate Mother’s 
parental rights.  Accordingly, the Court of Appeals 
vacated the termination order with respect to the 
unnamed child.  In re K.A., 640 S.W.3d 898 (Tex. 
App.—Amarillo 2022, pet. denied). 

B. FAILURE TO NAME CHILD IN PETITION FATAL 
 

The Department filed its petition to terminate Father’s 
parental rights to his known children, Child 1, Child 2, 
and Child 3, and the parental rights of Child 4’s alleged 
father.  Genetic testing showed that Child 4 was not the 
child of the person named in the Department’s petition 
as the alleged father.  The trial court then ordered 
Father to submit to genetic testing to determine if Child 
4 was his biological child. After genetic testing 
established that Child 4 was Father’s biological child 
on September 23, 2021, the trial court entered an order 
adjudicating Father’s parentage to Child 4.  The 
Department never filed an amended petition seeking to 
terminate Father’s parental rights to Child 4 and did 
not seek a trial amendment to correct the error.  The 
trial court subsequently held a hearing on September 
27, 2021, and terminated Father’s parental rights to all 
four children.   

 
On appeal, Father argued that the trial court erred by 
terminating his parental rights to Child 4 because the 
Department’s petition failed to name Father as Child 
4’s parent.  The Court rejected the Department’s 
argument that the issue was tried by consent because 
Father did not object to the trial after his parentage was 
adjudicated, and witnesses testified about Child 4 
without objection.  The Court explained that trial-by-
consent “may be found only where evidence regarding 
a party's unpleaded issue is developed under 
circumstances indicating both parties understood the 
issue was in the case, and the other party failed to make 
an appropriate complaint.”  However, “evidence 
relevant to other pled causes of action does not amount 
to trial by consent.”   

 
Here, the Department sought to terminate Mother’s 
parental rights to all four children and Father’s parental 
rights to three of those children.  The Court determined 
there was no evidence presented at trial “specifically 
related” to Father’s parental rights as to Child 4 “that 
could not also be interpreted as evidence supporting 
the grounds actually pled by the Department.”  The 
Court first explained that evidence of Father’s failure 
to complete the service plan and evidence on other 
grounds did not serve to give Father notice the 
Department was seeking termination of his parental 
rights to Child 4 because such evidence applied equally 
to the Department’s efforts to terminate his parental 
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rights to the other children.  Next, the Court noted that 
the evidence related to Child 4’s best interests also 
applied to the Department’s allegation that termination 
of Mother’s parental rights to Child 4 was in his best 
interest, and Father’s testimony was not specific as to 
any of the children and was relevant to the petition to 
terminate his parental rights to Child 1, Child 2, and 
Child 3.  Finally, the Court considered that the trial 
court did not name Child 4 specifically in announcing 
its ruling.   

 
The Court of Appeal declined to conclude the evidence 
was developed under a circumstance indicating Father 
understood the Department was seeking to terminate 
his parental rights to Child 4 or that Father had 
sufficient notice of the Department’s intention to 
terminate parental rights.  Instead, the Court concluded 
that termination of Father’s parental rights to Child 4 
was not tried by consent.  Accordingly, the Court of 
Appeals vacated the portion of the judgment which 
terminated Father’s parental rights to Child 4.  In re 
J.W., S.S., J.S., and S.S., No. 06-21-00098-CV (Tex. 
App.—Texarkana Feb. 3, 2022, no pet.) (mem. op.). 
 
VI. TERMINATION GROUNDS 
 

A. TFC § 161.002 – “EXCEEDINGLY LOW” 
STANDARD FOR ADMISSION OF PATERNITY 

The Department filed a petition to terminate Father’s 
parental rights.  Approximately one week later, Father 
drafted a letter to the district court in which he 
declared, “I am the biological father” and stated he 
wanted to keep “my rights to raise my son.”  At the 
final hearing, the trial court found that “after being 
served with citation in this suit, [Father] did not 
respond by timely filing an admission of paternity” 
pursuant to TFC § 161.002(b).  Father appealed. 

 
Father contended the trial court erred in terminating his 
parental rights, arguing the Department did not prove 
any grounds it alleged in its petition by clear and 
convincing evidence.  The Department sought 
termination based on TFC § 161.002(b), which 
provides: 

 
The rights of an alleged father may be 
terminated if: 

(1) after being served with citation, he does 
not respond by timely filing an admission 
of paternity or a counterclaim for paternity 
under Chapter 160; 
(2) the child is over one year of age at the 
time the petition for termination of the 
parent-child relationship or for adoption is 
filed, he has not registered with the 
paternity registry under Chapter 160, and 
after the exercise of due diligence by the 
petitioner: 
(A) his identity and location are unknown; 
or 
(B) his identity is known but he cannot be 
located; 
(3) the child is under one year of age at the 
time the petition for termination of the 
parent-child relationship or for adoption is 
filed and he has not registered with the 
paternity registry under Chapter 160; or 
(4) he has registered with the paternity 
registry under Chapter 160, but the 
petitioner's attempt to personally serve 
citation at the address provided to the 
registry and at any other address for the 
alleged father known by the petitioner has 
been unsuccessful, despite the due 
diligence of the petitioner. 

 
At trial, the Department argued that TFC § 160.404 
permitted the rights of an unknown father of the case 
to be terminated, as no one had registered as the child’s 
father with the paternity registry.  The Court of 
Appeals rejected this argument, explaining § 160.404 
pertains only to an alleged father’s parental rights 
when he did not timely register, “An alleged father 
who has filed a timely admission of paternity, 
however, may not have his parental rights summarily 
terminated solely for failing to register with the 
paternity registry.” 
 
The Court of Appeals went on to note that the threshold 
for acknowledging paternity is “exceedingly low”, 
citing to cases in which the threshold had been met, 
such as where a parent described himself as 
“respondent parent” in pleadings and where a father 
had written a letter to a trial court clerk wherein he 
asserted he was the father.  Citing to TFC § 160.623(b), 
the Court also went on to state that, “[o]nce a court 
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finds that an admission of paternity satisfies the 
statutory requirements for such an admission, ‘and that 
there is no reason to question the admission, the court 
shall render an order adjudicating the child to be the 
child of the man admitting paternity.’”  In such a way, 
“an alleged father who admits paternity can ‘stave off 
summary termination of his rights [under § 
161.002(b)(1)] and require the Department to meet the 
high burden of proof found in section 161.001.’  In 
other words, the admission gives him the right to 
proceed to trial and require the Department to prove by 
clear and convincing evidence that he engaged in one 
of the types of conduct listed in section 161.001 and 
that termination is in the best interest of the child.” 
 
Turning to the case at bar, the Court of Appeals noted 
that approximately a week after the Department filed 
its original petition, Father sent a letter to the district 
clerk stating he is the biological father and that he 
wanted to maintain his rights.  The Court of Appeals 
found this to be a timely admission of paternity, and 
the trial court erred in finding otherwise.  The Court 
held that the trial court was required to adjudicate 
Father as the child’s father in light of his timely 
admission.  The Court of Appeals, therefore, 
determined the trial court erred in terminating Father’s 
parental rights for failure to timely file an admission of 
paternity, reversed the judgment of termination, and 
remanded for further proceedings.  In re Z.A., No. 05-
21-00126-CV (Tex. App.—Dallas Aug. 6, 2021) (no 
pet.). 

B. TFC § 161.001(b)(1)(A) & (C) 
Mother sought termination of Father’s parental rights 
in a private suit.  The trial court granted termination 
under TFC §§ 161.001(b)(1)(A) and (C). Subsection 
(A) provides for termination if the parent “voluntarily 
left the child alone or in the possession of another not 
the parent and expressed an intent not to return,” while 
subsection (C) provides for termination if the parent 
“voluntarily left the child alone or in the possession of 
another without providing adequate support of the 
child and remained away for a period of at least six 
months.” 
 
During trial, Mother testified that the child never lived 
with Father, and Father “made little to no effort to visit 
[the child].”  Mother also testified that “there was a 
period of about two and half years where [Father] did 

not supply child support.”  Father admitted he had not 
visited the child since Mother was appointed sole 
managing conservator in May 2015, even though 
Father was named possessory conservator with 
supervised visitation “at the discretion of Mother.”  
Father testified that he visited the child in the months 
leading up to the May 2015 conservatorship order.  
 
Noting that subsection (A) requires the child to be left 
with a person other than the child’s parent, the Court 
of Appeals reversed the termination under subsection 
(A) since the child was in Mother’s possession. 
 
Regarding (C), the Court of Appeals held that Mother 
failed to show that Father voluntarily left the child with 
her because compliance with a court order cannot 
constitute voluntary action.  Father lost custody in 
2015; Mother was required to show that Father 
inadequately supported and remained away for at least 
six months before losing custody.  Because the 
evidence showed Father visited and had contact with 
the child within the six months prior to the May 2015 
conservatorship order, the Court of Appeals also 
reversed the termination under subsection (C).  In re 
M.L.H., No. 13-22-00004-CV (Tex. App.—Corpus 
Christi–Edinburg Apr. 7, 2022, no pet. h.) (mem. op.). 

C. TFC § 161.001(b)(1)(D) and (E) 
1. Failure to Engage in Training to Learn 

Child’s Needs 
 
On appeal, Mother challenged the sufficiency of the 
evidence to support the trial court’s findings under 
TFC §§ 161.001(b)(1)(D) and (E).  Subsection (D) 
allows a trial court to order termination if it finds by 
clear and convincing evidence that the parent has 
knowingly placed or knowingly allowed the child to 
remain in conditions or surroundings which endanger 
the physical or emotional well-being of the child.  
Subsection (E) permits termination if the parent has 
engaged in conduct or knowingly placed the child with 
persons who engaged in conduct which endangers the 
child’s physical or emotional well-being.   
 
At the outset, the Court of Appeals observed, 
“Understanding how [the child’s] behavior changed 
after being in the Department's care is key to 
understanding how Mother endangered [the child]”.   
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An affidavit admitted into evidence established that a 
pediatric neurologist referred the child to the Houston 
hospital in early 2019 because even though the child’s 
brain imaging and EEG were normal, she “continued 
to be aggressive, defiant, hyperactive, paranoid, . . . 
with manic features,” despite repeated hospitalizations 
and treatment with multiple medications.  According 
to this neurologist, Mother and the child had exhausted 
all local resources, and the child would “benefit from a 
facility that specializes in cognitive and behavioral 
recovery.”  The child’s intake evaluation noted that she 
had seven inpatient hospitalizations and had attended 
two outpatient, partial hospitalizations for “severe 
behavioral dyscontrol [sic]” in the preceding nine 
months and was prescribed three psychiatric 
medications.  Mother later accused hospital staff of 
initiating the medicines to the child’s detriment and 
reported that the child had “failed numerous 
medications.”    
 
The neuropsychiatrist described how Mother had 
disrupted the child’s treatment, stating generally that: 
“[t]he course of [the] hospitalization ha[d] been 
extremely compromised by the mother's non-
compliance with recommendations and inconsistent 
agreement with [the child’s] master treatment plan.”  
For example, Mother had “been very scattered in her 
thinking” and was “unable to accept any responsibility 
for her own behavior and parenting skills,” which had 
exacerbated the child’s condition and “alienat[ed] 
previous treaters to the point that they would no longer 
see” the child.  The neuropsychiatrist went on to 
explain that although hospital staff had “clearly 
informed” Mother about the child’s treatment plan and 
the “attempts to maximize the efficacy of the 
medications that had been tried prior to her admission 
at very low doses,” Mother denied that the child had 
been taking those medications before being admitted.  
Regarding staff frustration with Mother, he explained: 
“My staff have spoke[n] with the mother on numerous 
occasions and receive[d] conflicting messages from 
her during every conversation.”  At one point, the 
neuropsychiatrist told Mother that the child would 
have to be discharged because of Mother’s “impulsive 
disruption of care,” but Mother refused to come get 
her.  The doctor opined that the child “would be at risk 
for further psychiatric decompensation [and] potential[ 
] maltreatment” if she were returned to Mother’s care. 

 
In the child’s hospital records, a consulting 
psychologist wrote that the child had experienced 
“multiple stressors[,] including frequent changes in 
housing, ongoing custody disputes, and conflict with 
[Mother].”  She opined, “While some of these concerns 
have been attributed to [the child’s] remote head 
injury, it is more likely that this level of dysregulation 
and concern is due to a combination of underlying 
psychiatric and environmental factors.”  The 
psychologist summarized the hospital’s care plan: 
“Psychologist will provide [Mother] with 
psychoeducation regarding information contained in 
[the child’s] records and consultation with her treating 
physicians that suggests [the child’s] injury was likely 
a mild brain injury and thus the extent of her behavioral 
and emotional dysregulation is more likely related to 
underlying mental health diagnoses.”  She 
recommended that Mother participate in parent 
training, ongoing medication adjustments, and utilize a 
structured schedule. 
 
The evidence showed that hospital staff tried to tell 
Mother that the child’s head injury was not likely the 
sole cause of her behavioral difficulties and to help 
Mother understand “the importance of addressing [the 
child’s] behaviors as likely related to psychiatric 
diagnoses and difficulties in the environment”, but 
Mother acted defensive “and repeatedly stated that she 
felt [the child’s] behaviors only emerged after her 
injury and that [they] must be related.”  Mother would 
attend medical-team meetings, but she “wasn't quite 
coherent” and “yell[ed]” and would not agree to the 
medication changes and parenting classes that were 
recommended.  The Department caseworker testified 
that every time the child had been in a treatment 
facility and was then discharged to Mother with “very 
specific instructions regarding [the child’s] 
medications,” “there [was] a concern” that Mother did 
not consistently administer the medications and that 
she was taking them herself.  A discharge summary 
from an earlier hospital stay described the hospital 
staff’s efforts to work with the child on her behavior 
and noted, “Mother was focused on history 
of traumatic brain injury, to the point that she wanted 
medications that were not clinically indicated.”  
 
The CASA supervisor testified that the child was still 
“fundamentally herself” since coming into the 
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Department’s care, but she was more stable—
including with her medications—and her social skills 
had improved.  She related that the child’s diagnoses 
were all psychological and indicated she had not been 
treated for any issues related to her traumatic brain 
injury during the case.  According to the CASA 
supervisor, the child’s behaviors had improved in her 
therapeutic foster home, and her level of care had been 
reduced as a result.  The child’s counselor thought the 
child had matured and progressed, as she had only seen 
her exhibit ADHD-like behaviors and had not seen any 
paranoia or mania, nor had she heard the child engage 
in suicidal ideation.  The counselor believed the 
therapeutic foster home had been “very” good for the 
child because she was more emotionally stable, had 
better social skills, and improved in her ability to use 
coping skills, identify her emotions, and follow 
directions. 
 
Several trial witnesses opined that Mother had 
endangered the child.  The child’s counselor thought 
that the child had experienced trauma from Mother and 
that being returned to Mother would endanger the 
child’s wellbeing because it would affect her stability.  
The CASA supervisor also believed the child’s trauma 
had occurred while in Mother's care based on the 
child’s medical records and her observations of the 
child’s behaviors escalating when near Mother, 
resulting in the child’s repeated hospitalization.  The 
caseworker testified that Mother “would not follow the 
recommendations of the medical professionals” which 
she believed endangered the child.  The Department 
based its concerns on the reports of medical 
professionals who noted that “the symptoms that 
[Mother] was describing [weren't] happening” and that 
“maybe those symptoms were exaggerated”.  
 
The Court concluded that Mother’s conduct subjected 
the child to an uncertain and unstable life, explaining: 
 

No one disputes that Mother, as [the 
child’s] parent, had the right to question 
doctors—and even disagree with 
them—about [the child’s] medical 
treatment. But the problem here is that 
Mother did so while simultaneously 
denying the extent of [the child’s] 
behavioral and mental-health needs and 
refusing to engage in parent training or 

other interventions that would help her 
learn to manage those needs. Mother 
failed to take responsibility for her role 
in [the child’s] care. 

 
Accordingly, the Court decided that “Mother's denial 
of and inability to effectively manage [the child’s] 
unique mental-health and behavioral needs[] 
endangered [the child].”  In re G.F., No. 02-21-00267-
CV (Tex. App.—Fort Worth Feb. 22, 2022, pet. 
denied) (mem. op.). 
 

2.   Mother’s Behavior Insufficient to Show 
“Environment” Under D 

 
The Department received an intake on June 15, 2018 
for neglectful supervision due to Mother’s behavior at 
the time of the child’s birth.  The intake alleged 
Mother’s behavior was “aggressive and erratic,” she 
exhibited “pressured speech,” “poor impulse control, 
and delayed responses,” it was suspected she was 
possibly using drugs, she did not hold or bond with the 
child, and she was assaultive toward nurses.  Mother’s 
physician recommended a full psychiatric evaluation 
be conducted on Mother before allowing her to care for 
the child.  The Department filed for removal due to 
Mother’s refusal to cooperate or participate in services 
and concern for the child’s safety.   
 
The Department caseworker testified Mother and 
Father did not get along well in the hospital room, and 
she described the situation as “kind of” abusive.  The 
caseworker further testified she visited Mother’s home 
and it was “not prepared to receive a child,” had 
missing flooring, and was very warm due to an air 
conditioner that was not working.  Mother’s rights 
were subsequently terminated pursuant to TFC § 
161.001(b)(1)(D). 
 
On appeal, Mother argued that the trial court’s 
judgment terminating her parental rights should be 
reversed because the child was never in Mother’s 
possession and, instead, was removed from the 
hospital.   
 
The Court of Appeals summarized the Department’s 
response to Mother’s argument: 
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In particular, the Department points to the 
following evidence in support of its 
contention: (1) Mother assaulted nurses 
during [the child’s] delivery and jumped 
in the hospital bed which caused her IV 
to be dislodged; (2) Mother did not bond 
with [the child]; (3) Father denied 
paternity and stated he would commit 
suicide if he lost his eye sight completely; 
(4) Mother did not eat a healthy diet 
during pregnancy and did not receive 
prenatal care; (5) Mother recommended 
placing [the child] with relatives who had 
[Department] history; (6) there was 
domestic violence in Mother’s and 
Father’s home; (7) the home was in 
disrepair, had a broken refrigerator and 
A/C and was thus unfit for a child; (8) 
Mother had abandoned her previous two 
children; (9) Mother had health issues 
like Huntington's disease; (10) family 
members reported Mother was abusive 
and manipulative and none of her 
‘extended family recommended that she 
maintain her parental rights to [the 
child];’ and (11) Mother did nothing to 
provide a safe environment for [the child] 
as required by the service plan. 

 
The Court of Appeals agreed with Mother that the 
evidence supporting the trial court’s subsection (D) 
finding was legally insufficient because the child “was 
never in Mother’s home or care” and, therefore, 
Mother did not place or allow the child “to remain in 
conditions or surroundings which endangered [the 
child’s] physical or emotional well-being[.]”: 
 

Mother assaulting nurses, jumping on the 
bed, eating an unhealthy diet, not 
receiving prenatal care, and abandoning 
her two other children as well as Mother's 
failure to bond with [the child] and 
Father's denial of paternity or threat of 
suicide is not evidence of abusive or 
unlawful conduct that created a 
dangerous environment in which [the 
child] lived or remained. 

 

The Court went on to say that “Mother’s 
recommendation to place [the child] with relatives who 
had [Department] history does not constitute evidence 
that Mother knowingly placed or knowingly allowed 
[the child] to remain in a dangerous environment 
because [the child] was in the Department's care,” and 
“[i]t is the Department's responsibility to conduct 
competent background checks and find any relevant 
[Department] history to ensure appropriate placement 
of a child it removes from its natural parents.”  The 
Court pointed out that there was no evidence presented 
that the relatives had Department history or that it was 
substantiated.  “This type of inference-upon-inference 
does not rise to the level of clear and convincing 
evidence that can support a determination that a parent 
has engaged in the conduct described in Family Code 
section 161.001(b)(1)(D).”  The Court further stated 
“domestic violence in Mother's and Father's home, 
Mother's health issues, the home being in disrepair, 
Mother being abusive and not providing a safe 
environment per her service plan, and her extended 
family not recommending she maintain her parental 
rights to [the child] is not evidence in support of a 
finding under subsection D.” 
 
Thus, the Court of Appeals reversed the portion of the 
trial court’s judgment pertaining to the TFC § 
161.001(b)(1)(D) findings and rendered a judgment 
deleting that finding from the final order.  In re L.E.R., 
No. 14-21-00590-CV, __ S.W.3d __ (Tex. App.—
Houston [14th Dist.] 2022, no pet. h.). 
 

3. Animal Abuse 
The Department removed a four-month-old child after 
Father physically abused him, resulting in “several 
hematomas, ligament injuries, fractures on his 
vertebrae, spinal hemorrhage and healing fractures to 
his ribs.”  The record showed that Father was left alone 
with the child for approximately forty-five minutes 
while Mother was out of the house.  Father’s parental 
rights then were terminated under TFC § 
161.001(b)(1)(E).  
 
The evidence presented at trial showed that Father 
extensively physically abused Mother, including while 
she was pregnant with the child. 
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Mother also testified that Father had abused their cat 
on more than ten occasions.  Mother testified about an 
incident where Father “got mad at the family cat for 
urinating on the carpet and attempted to drown the 
cat.”  Father “punched the cat in the face, breaking the 
cat’s teeth.”  Mother testified that Father engaged in 
animal abuse on at least ten other occasions. 
 
The Court of Appeals stated that animal abuse, 
together with the extensive evidence of domestic 
perpetrated by Father, showed “a propensity for 
violence that may be considered as evidence of 
endangerment…of particular importance given the 
reason [the four-month old child] was removed from 
the home.” 
 
Accordingly, the Court of Appeals held that a 
reasonable factfinder could have formed a firm 
conviction that Father engaged in conduct that satisfied 
and affirmed the trial court’s TFC § 161.001(b)(1)(E) 
finding.  In re M.R.H., No. 10-21-00231-CV (Tex. 
App.—Waco Dec. 1, 2021, no pet.) (mem. op.). 
 

4.   Inference from Missed Drug Screen  
 
“Mother’s failure to drug test is considered a positive 
drug result under the law and supports an inference that 
she is still using drugs.”  In re M.M., J.M.M., and 
L.A.M., No. 04-21-00463-CV (Tex. App.—San 
Antonio April 13, 2022, no pet.). 
 

5.   Human Smuggling 
 
Termination of Father’s parental rights sustained under 
TFC § 161.001(b)(1)(D) and (E) based in part on 
Father’s decision to obtain the assistance of a smuggler 
to bring Mother and the child to the United States 
despite the risks involved.  Y.G. v. Tex. Dep’t of Family 
and Protective Servs., No. 03-21-00601-CV (Tex. 
App.—Austin Apr. 19, 2022, no pet.) (mem. op.). 
 

6.   L.C.L. and Dicta 
 
The Supreme Court considered a petition for review of 
a Fourteenth Court of Appeals judgment reversing the 
trial court's order terminating Mother's parental rights 
to her two children. 
 

Mother’s parental rights were terminated under TFC 
§§ 161.001(b)(1)(D), (E), and (O).  The children’s 
removal was “based on a report of suspected neglect 
and Mother’s testing positive for cocaine and 
marijuana.”  During the case, Mother tested positive on 
five drug tests and failed to appear for numerous drug 
tests, which were presumed positive.  Mother 
continued testing positive for drugs despite that it 
resulted in the suspension of her visitation.  Mother 
failed to participate in drug counseling despite 
numerous referrals and appointments.   
 
The Houston Court overturned the trial court’s TFC §§ 
161.001(b)(1)(D) and (E) findings, concluding that a 
parent’s “‘mere drug use alone’ does not constitute 
endangerment and that the record reflected no ‘causal 
connection between Mother’s drug use and the alleged 
endangerment’ of her children.”  The dissenting 
opinion asserted the Court had “overrule[d] almost a 
decade of authority from [that] court” and “created a 
conflict with the other courts of appeals.”  The 
Department filed a petition for review with the Texas 
Supreme Court. 
 
The Texas Supreme Court noted that the Houston 
Court had concluded that the evidence was sufficient 
to support the trial court’s TFC § 161.001(b)(1)(O) 
finding, and that the “propriety of the termination 
judgment does not hinge on subsection (D) or (E)” and  
“therefore, this Court's agreement (or disagreement) 
with the court of appeals’ endangerment analysis 
would not, by itself, affect the judgment in this case.”   
 
Instead of producing an opinion that would be dicta, 
the Supreme Court indicated that it would examine 
“the apparent conflict among the courts of appeals 
regarding the connection between drug use and 
endangerment” “in a case where a subsection (D) or 
(E) finding is necessary to the judgment.” 
 
The Supreme Court also noted its recent opinion in In 
re J.F.-G., 627 S.W.3d 304 (Tex. 2021), wherein a 
father argued that the TFC § 161.001(b)(1)(E) finding 
against him should be invalidated as it was solely based 
on his imprisonment.  The Court noted that it had 
“rejected the father's argument, reaffirming that under 
subsection (E), endangering conduct ‘need not be 
directed at the child,’ ‘[n]or must the child actually 
suffer injury.’”  Instead, “[a] parent's criminal 
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history—taking into account the nature of the crimes, 
the duration of incarceration, and whether a pattern of 
escalating, repeated convictions exists—can support a 
finding of endangerment.” 
 
The Supreme Court further stated that while the 
Houston Court found that “mere drug use” cannot 
support an endangerment finding, “just as 
imprisonment cannot be viewed in a vacuum, neither 
can a parent's drug use.  It cited In re J.O.A., 283 
S.W.3d 336, 345 (Tex. 2009) (“[A] parent's use of 
narcotics and its effect on his or her ability to parent 
may qualify as an endangering course of conduct.”) 
and Tex. Dep’t of Hum. Servs. v. Boyd, 727 S.W.2d 
531, 533–34 (holding that danger to the child may be 
inferred from parental misconduct).  The Court 
concluded that “[o]ur discussion of imprisonment as 
part of an endangering course of conduct in In re J.F.-
G. bears on the proper consideration of a parent's drug 
use as part of an endangering course of conduct under 
subsection (D) or (E).  In re L.C.L., 629 S.W.3d 909 
(Tex. 2021) reh’g denied (Sept. 10, 2021); see also In 
re O.G.H.D., No. 09-21-00172-CV (Tex. App.—
Beaumont Sept. 30, 2021, no pet.) (mem. op.) (noting 
that L.C.L. is not “persuasive or controlling” since the 
evidence was sufficient under (O) and the Houston 
Court’s examination of (D) and (E) were therefore 
dicta, as it was not outcome-determinative); see also 
S.B. v. Texas Dep’t of Fam. and Protective Servs., No. 
03-21-00191-CV (Tex. App.—Austin Aug. 25, 2021, 
no pet.) (mem. op.) (Austin Court explicitly does not 
adopt L.C.L. and finds “because it exposes the child to 
the possibility that the parent may be impaired or 
imprisoned, a parent's illegal drug use and drug-related 
criminal activity may support termination under 
subsection (E).”); In re H.G., No. 07-21-00278-CV 
(Tex. App.—Amarillo April 25, 2022, no pet.) (mem. 
op.) (notes Supreme Court’s L.C.L. opinion in 
affirming (E) finding against father);  D.H. v. Texas 
Dep'\’t of Fam. & Protective Servs., No. 03-21-00255-
CV (Tex. App.—Austin Nov. 3, 2021, no pet.) (mem. 
op) (Rejected Houston Court’s opinion in L.C.L. “that 
direct evidence is required to show a causal link 
between drug use and endangerment”). 
 
 
 
 

7. Father’s Knowledge of Drug Use While 
Mother Pregnant  

 
Father challenged the sufficiency of the evidence 
supporting the termination of his parental rights under 
TFC § 161.001(b)(1)(E).  Evidence at trial established 
that Father used drugs with Mother during her 
pregnancy with the subject child when both he and 
Mother knew she was pregnant.  The Court of Appeals 
considered Father’s drug use with Mother during her 
pregnancy as evidence supporting termination of his 
parental rights under TFC§ 161.001(b)(1)(E).  In re 
H.G., No. 07-21-00278-CV (Tex. App.—Amarillo 
Apr. 25, 2022, pet. filed). 
 

8.  Slapping Child Across Face Supports D 
 

Mother challenged the termination of her parental 
rights under TFC § 161.001(b)(1)(D).   
 
The Department received an intake against Mother for 
physical abuse and inappropriate discipline in October 
2019 and again on March 6, 2020, after a staff member 
at the women’s shelter where Mother and the child 
were staying observed Mother slap the child in the 
face.  Mother denied slapping the child but “rather 
raised her hand to threaten a slap and then lowered it.”  
It was reported that the facts of the two incidents were 
similar and the child was two years old at the time of 
both.   
 
The Court of Appeals affirmed the trial court’s TFC § 
161.001(b)(1)(D) finding, concluding that based solely 
on these two incidents, the evidence showed that 
“before [the child] was removed, [Mother] knowingly 
created an environment that endangered the physical 
and emotional well-being of [the child].”  In re K.J.S., 
No. 04-21-00247-CV (Tex. App.—San Antonio Dec. 
8, 2021, no pet.) (mem. op.). 
 

D.  TFC § 161.001(b)(1)(N) 
 

1. Absence of “Voluntary” Element to 
Failure to Keep Contact 

 
On appeal, Father challenged the trial court’s TFC § 
161.001(b)(1)(N) finding,  arguing that the Department 
presented legally and factually insufficient evidence 
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that he did not regularly visit or maintain significant 
contact with the children.    
 
Under subsection (N), a trial court may order 
termination if it finds by clear and convincing evidence 
that the parent has constructively abandoned the child 
who has been in the permanent or temporary managing 
conservatorship of the Department of Family and 
Protective Services or an authorized agency for not less 
than six months, and: (i) the department or authorized 
agency has made reasonable efforts to return the child 
to the parent; (ii) the parent has not regularly visited or 
maintained significant contact with the child; and (iii) 
the parent has demonstrated an inability to provide the 
child with a safe environment.   
  
During the case, Father was asked to submit to drug 
screens between ten and twelve times.  Father only 
submitted to one test, and he tested positive for drugs.  
Father’s visitation with the children was suspended 
because of his positive drug screen.  Father never 
attempted to test again during the case.  The Court of 
Appeals noted that Father did not contend that there 
was evidence that he visited or contacted the children.  
Rather, he primarily argued that his failure to visit or 
maintain contact should not be held against him 
because the Department prevented him from visiting 
the children.  The Court interpreted Father’s argument 
as implicitly raising a question of statutory 
construction, explaining “it assumes that subsection 
(N)(ii) requires a voluntary failure to visit or maintain 
contact with children.”  Yet, the Court observed that 
subsection (N)(ii) says nothing about voluntariness of 
a parent’s failure to regularly visit or maintain 
significant contact with a child.  In contrast, the Court 
pointed to other abandonment grounds under TFC § 
161.001(b)(1), such as subsection (C), which contains 
a requirement that the parent have “voluntarily left the 
child alone or in the possession of another ... for a 
period of at least six months.”  Nevertheless, the Court 
surmised that Father wanted a voluntariness 
requirement to be read into subsection (N)(ii).  
 
The Court compared this case to a factually similar 
case in which a like argument had been raised, In re 
X.A.S., No. 05-19-01082-CV (Tex. App.—Dallas Mar. 
3, 2020, no pet.) (mem. op.).  In X.A.S., the parent 
challenged subsection (N) on the basis that the 
Department had “unreasonably thwarted” her efforts to 

visit her son after she no-showed for a drug-test.  The 
Court noted that X.A.S. concerned the same court 
policy involved in the instant case, under which a 
failed or missed drug test automatically suspended 
visitation until the parent passed two subsequent drug 
tests.  In that case, the Court of Appeals rejected the 
parent’s argument, concluding that the Department did 
not unreasonably thwart her visitation because 
submitting to drug testing to regain visitation was 
within her control and yet she failed to appear for those 
drug tests. 
 
Thus, the Court concluded “that the Department did 
not unreasonably thwart Father's possession and 
access, because submitting to drug testing to regain 
access to the children was within his control.”  Yet, the 
evidence showed that Father tested positive for drugs 
once, and failed to submit to at least ten other tests that 
he was required to complete.  Accordingly, the Court 
of Appeals affirmed the trial court’s judgment.  In re 
I.D. and A.D., No. 05-21-00244-CV (Tex. App.—
Dallas Sept. 17, 2021, pet. denied) (mem. op.). 
 

2. Reasonable Efforts to Return Child - 
Delay in Parentage Determination 
Caused by Father  

 
The Department removed the child shortly after birth 
because he tested positive for methamphetamine in the 
hospital.  However, it was unclear who the father was.  
Mother reported that she had “a one[-]night stand with 
many different people” and therefore did not know 
who the father could be.  Mother eventually identified 
two potential fathers and provided multiple addresses.  
Later, Mother identified Father as the child’s parent.  
Father received a letter from the Department regarding 
his potential paternity; Father then called Mother, 
“cursed her out, and hung up the phone.”  Father 
indicated a concern that he would be arrested if he 
submitted to genetic testing.  
 
The following month, the Department amended its 
petition and named Father as an alleged father.  The 
trial court ordered Father to submit to genetic testing.  
The Department spent the next several months 
attempting to locate Father and serve him with process.  
“Caseworkers sent letters, made phone calls, sent text 
messages, and reached out on appellant's social media 
account but did not hear from him.”  After seven 
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months of searching, the Department located Father 
and served him.  Father submitted to genetic testing 
later that month.  The genetic testing proved Father’s 
paternity five weeks before trial. 
 
Father’s parental rights were terminated under TFC § 
161.001(b)(1)(N).  Father argued the evidence was 
insufficient to support a conclusion that the 
Department made reasonable efforts to return the child 
to his care as  he was not given a reasonable amount of 
time to complete services after his paternity was 
adjudicated.  
 
The Court of Appeals noted that Father was “aware 
from the very beginning that he could be [the child’s] 
father.”  Mother told him she was pregnant and that he 
could be father, texted Father a picture of the child on 
the day he was born, and informed Father when the 
child was removed.  The Court noted the Department’s 
extensive efforts to locate Father and that Father knew 
of these efforts.  The Court emphasized that the delay 
in determining Father’s paternity was caused by Father 
himself who “impeded [the Department’s] attempts to 
timely adjudicate [his] parentage.”  The Court of 
Appeals held the Department engaged in reasonable 
efforts to return the child to Father and, accordingly, 
affirmed the (N) finding.  In re A.M., 643 S.W.3d 226 
(Tex. App.—Dallas 2022, no pet.). 
 

3. Reasonable Efforts to Return Child - 
Failure to File Service Plan Not Fatal 
 

Minor Mother appealed termination of her parental 
rights under TFC § 161.001(b)(1)(N).  Mother argued 
the Department failed to make reasonable efforts to 
return the child to her care.  Testimony showed that the 
Department prepared variety of service plans for the 
minor Mother over a period of about five years, 
although those service plans were not entered into 
evidence.  The Court of Appeals noted there was other 
evidence of reasonable efforts, such as the Department 
placing Mother in a group home for teenage mothers 
who were the victims of sex trafficking and later 
moving her to a foster home to provide her with 
support in day-to-day skills and parenting practice.  
The Department set up visitation for Mother and 
modified the schedule when it proved unworkable for 
Mother.   
 

Mother complained that “she was not given  reasonable 
opportunity to comply with the service plans due to, 
among other things, the numerous times the 
Department changed the service plan without 
informing [her] or filing the plans with the court and 
the visitation schedule implemented by the 
Department.”  The Court of Appeals rejected this 
contention, holding the trial court could have 
concluded Mother was given a reasonable opportunity 
to comply with her service plan. 
 
The Court of Appeals noted that “to the extent there 
was a communication breakdown” making it difficult 
for Mother to comply with her service plan, Mother 
played a role in that breakdown.  Mother admitted to 
moving from place to place, which created problems 
when the Department attempted to locate Mother.  
Mother did not provide the Department with an address 
or would provide conflicting or unhelpful information 
as to how to find her.  The caseworker testified she 
never succeeded in determining Mother’s exact 
location.  “Consequently, on this record, the trial court 
could have concluded that if Mother did not have 
copies of her service plan, it was not because the 
Department was not making the effort but because 
Mother was difficult to locate.” 
 
Mother complained the Department left her 
uninformed about the changes to her service plans, 
pointing, in part, to the fact the Department failed to 
file each and every changed service plan during the 
case.  The Court of Appeals noted the first service plan 
must be filed pursuant to TFC § 263.101 and amended 
plans must also be filed under TFC § 263.105(a).  The 
Appellate Court remarked that in the case at bar, the 
testimony was not clear as to which service plans were 
filed.  The Court went on to note, however, that if a 
parent has a complaint about an amended service plan, 
the parent has recourse in TFC § 263.104(c), which 
allows a parent to file a motion with the court at any 
time to request a review or a modification of an 
amended service plan.   
 
The Court cited to In re A.M.T., No. 14-18-01084-CV 
(Tex. App.—Houston [14th Dist.] May 14, 2019, pet. 
denied) (mem. op.), which held that despite the 
absence of an amended service plan from the record, 
the Department provided sufficient evidence to support 
a finding that the Department made reasonable efforts 
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to return the child to the parent: “By implementing a 
family service plan and notifying Father of the plan and 
the consequences of failure to comply with the plan, 
the Department met its burden”. 
 
Turning to the case at bar, the Appellate Court noted 
the testimony showed Mother was aware that her 
service plans existed, although she did not have copies 
of two of them.  The Court also noted the first time 
Mother voiced any complaints about any aspect of her 
service plan—including whether she received any 
copies of said plans—was at the final hearing.  “Before 
trial, Mother had numerous opportunities to obtain a 
copy of her service plan.  Every time Mother visited 
[the child], she had to first travel to the Department’s 
[] office.  Therefore, every trip was an opportunity to 
request a copy of her service plan.  Her testimony does 
not point to any efforts that she had previously taken to 
alert the Department or the trial court to this 
complaint.”  The Court of Appeals noted that when 
services are court-ordered, it is the burden of the parent 
to comply with those services.  “If a parent is confused 
about a service plan or thinks that it is unfair, the parent 
may file a motion at any time to request the court to 
review the plan.”  The Court of Appeals noted the 
Department was not seeking termination under 
161.001(b)(1)(O), and therefore the issue was merely 
whether the Department made reasonable efforts to 
return the child.  “[E]fforts to return a child to a parent 
with unfiled service plans do not translate into no 
efforts whatsoever under Section 161.001(b)(1)(N).”  
“Mother does not dispute that she had service plans; 
just the opposite, Mother asserted that she had tried—
at least recently—to work her service plans.  Thus, the 
trial court could have found that the Department had 
made reasonable efforts to return [the child] to Mother 
and that Mother was given reasonable opportunities to 
comply with the service plan.”  Affirmed.  In re M.S., 
No. 02-21-00007-CV (Tex. App.—Fort Worth June 
28, 2021, pet. denied). 

 
E. TFC § 161.001(b)(1)(Q) 

1. Unqualified Statement Required 

Father’s parental rights were terminated pursuant to 
TFC § 161.001(b)(1)(Q), which provides that the court 
may order termination of the parent-child relationship 
if the parent has knowingly engaged in criminal 

conduct that has resulted in the parent’s: (i) conviction 
of an offense; and (ii) confinement or imprisonment 
and inability to care for the child for not less than two 
years from the date of filing the petition. 

 
Father did not dispute that his knowing criminal 
conduct resulted in his conviction and incarceration for 
more than two years from the date of filing the petition.  
Instead, Father challenged the “inability to care for the 
child” element of subsection (Q). 

 
In assessing an incarcerated parent’s ability to care for 
a child pursuant to TFC § 161.001(b)(1)(Q), the 
appellate courts employ the three-step burden-shifting 
analysis articulated in In re Caballero: (1) the party 
seeking termination must first establish that the parent 
will remain in confinement for the requisite period; (2) 
the parent must produce some evidence as to how he 
would arrange to provide care for the child during that 
time period; and (3) the parking seeking termination 
then has the burden of persuasion that the arrangement 
would not satisfy the parent’s duty.  In re Caballero, 
53 S.W. 3d 391, 396 (Tex. App.—Amarillo 2001, pet. 
denied).  

 
Father argued that once he identified his brother and 
sister-in-law as caregivers to provide a safe and stable 
home for the child during his incarceration, the burden 
then fell on the Department to prove the proposed 
placement was inappropriate.  The Court of Appeals 
pointed out that in In re J.G.S., on which Father relied 
in support of his argument, the Houston Court of 
Appeals explained, “that a parent relying on another’s 
provision of care to avoid termination under subsection 
(Q) must demonstrate that the care is being provided 
on behalf of the parent, not out of an existing duty or 
inclination to care for the child.”  In re J.G.S., 574 
S.W.3d 101, 118 (Tex. App.—Houston [1st Dist.] 
2019, pet. denied). 
 
The Court of Appeals reasoned that although there was 
some evidence that Father’s brother and his wife 
agreed to care for the child and may have been 
appropriate caregivers, Father was required to 
establish that they agreed to care for the child on behalf 
of Father, not out of their own personal obligation to 
care for the child, which he failed to do.  Father’s 
sister-in-law testified that they would not permit Father 
to see the child upon his release unless he satisfied 
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certain requirements and would support termination if 
he failed to do so, which the Court concluded was “no 
evidence that Father arranged for them to care for [the 
child] on his behalf.” 
 
Father also argued that the Department failed to 
investigate whether the placement was appropriate.  
The Court noted that despite the fact that Father’s 
paternity was not conclusively established until 
October 2021, there was evidence Father knew he was 
the child’s Father, acted as the child’s Father, had been 
in regular communication with his brother and sister-
in-law throughout the case yet still failed to ask them 
to care for the child until the night before trial resumed 
on October 21, 2021.  Accordingly, the Court 
concluded that Father failed to meet his burden of 
production that he arranged for his brother and sister-
in-law to care for the child on his behalf during his 
incarceration and overruled his issue.  In re  S.C., No. 
09-21-00325-CV (Tex. App.—Beaumont Apr. 7, 
2022, no pet. h.) (mem. op.). 
 

2.  Burden Does Not Shift to Department to 
Prove Parent Will Not Be Paroled 

 
On appeal, Father argued that the evidence was legally 
and factually insufficient to support the trial court’s 
subsection (Q) finding.    
 
The Department received a referral for neglectful 
supervision because the child’s mother tested positive 
for methamphetamine when the child was born and had 
a history of mental illness and drug addiction.  The 
Department was appointed the child’s temporary 
managing conservator when she was released from the 
hospital. 
 
Father was incarcerated when the child was born, but 
he was released soon after and visited her in the 
hospital.  When the child was six months old, Father 
pled guilty to two counts of possession of a controlled 
substance with intent to deliver (a first-degree felony 
and a second-degree felony), one count of possession 
of a controlled substance (a third-degree felony), and 
one count of felon in possession of a firearm (a third-
degree felony).  He received concurrent seven-year 
sentences, and did not see the child again after he 
returned to prison.  
 

The trial court held the termination trial when the child 
was nineteen months old.  At the conclusion of the 
termination trial, the trial court found by clear and 
convincing evidence that Father would remain 
incarcerated and unable to care for the child for at least 
two years from the date the petition was filed and 
terminated Father’s parental rights.  Father’s appeal 
followed. 
   
The Court of Appeals agreed with Father’s sufficiency 
challenge and reversed, concluding the Department 
“presented no evidence regarding availability of parole 
under the circumstances of [Father's] case,” failed to 
refute Father’s testimony that he would be paroled “in 
the near future,” and thus failed to carry its burden 
under subsection (Q).  The Department filed a petition 
for review.    
 
The Texas Supreme Court began its analysis by 
recognizing that in its previous ruling in In re H.R.M., 
209 S.W.3d 105 (Tex. 2006), it previously explained 
that “the fact that a parent is serving a prison sentence 
that does not expire for at least two more years ‘does 
not automatically meet subsection Qs’ two-year 
imprisonment requirement’ because ‘evidence of the 
availability of parole is relevant.’”  However, the Court 
stated that it “also made clear” that the factfinder is 
“free to disregard” the parent’s parole-related 
testimony especially when it constitutes “barely more 
than conjecture.”  In clarifying that because parole 
decisions “are entirely speculative”, the “introduction 
of parole-related evidence” establishing “the mere 
possibility of parole” does not “prevent a factfinder 
from forming a firm conviction or belief that the parent 
will remain incarcerated for at least two years.”  
Otherwise, the Court explained, subsection (Q) would 
apply “only when the parent has no possibility of 
parole.”  “Requiring the Department to show that there 
is zero chance of release”, the Court reasoned, “would 
impermissibly elevate the burden of proof from clear 
and convincing to beyond a reasonable doubt.” 
 
As in H.R.M., the Supreme Court concluded the record 
contained sufficient evidence to support the trial 
court’s findings regarding Father’s eligibility for 
parole.  Here, Father initially testified that it was 
“unlikely” he would serve his entire sentence because 
he joined a gang-disassociation program, studied to 
obtain his GED, and had good behavior since his 
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incarceration.  Father then testified that he knew “for a 
fact” he would not serve the complete seven-year 
sentence because: 
 

The system is packed. I mean I’m here 
on a drug charge.  They’re kicking drug 
charges—The only thing that’s—I 
would have already been out if I didn’t 
have the gang—the gang tag on me.  
You know that’s the thing I signed up 
for.  I signed up for [the gang-
disassociation program].  And I—I 
should be out this year, if not next year 
for sure. 

 
Father then said he would appear before the parole 
board “either this mon[th] or next month” and “get an 
answer” within four months.  Father also agreed that 
the COVID-19 pandemic could increase his parole 
likelihood due to “Texas prisons being a hotspot.”   
 
Father also provided contradicting testimony.  Father 
conceded that the parole board could consider his 
criminal history, including burglary of a habitation, 
possession of controlled substances with intent to 
distribute, and a felon in possession of a firearm.  
Father also admitted he became involved in criminal 
activity after joining a gang at a young age and that he 
had consistently engaged in criminal activity until his 
most recent incarceration.  Father further admitted he 
previously had his community supervision revoked 
and had previously been denied parole. 
 
The Supreme Court determined Father’s testimony 
was “barely more than conjecture,” and the trial court 
was free to credit or disbelieve it.  As such, the 
Supreme Court concluded that the Court of Appeals 
erred by concluding that “[t]he Department presented 
no evidence regarding availability of parole.”  The 
Court explained that by “essentially requiring the 
Department to show Father had “zero chance of early 
release, the Court of Appeals erred by impermissibly 
elevat[ing] the burden of proof from clear and 
convincing to beyond a reasonable doubt.”  As the 
Court noted, “[n]either H.R.M. nor subsection (Q)’s 
clear language requires such a showing.”   
 
The Supreme Court held that the Court of Appeals 
“erred by crediting Father’s testimony regarding 

parole, which the trial court permissibly disbelieved, 
and by failing to account for the Department’s 
extensive contrary evidence, which the trial court 
found persuasive.”  In addition, the Court held that the 
Court of Appeals “impermissibly elevated the burden 
of proof by essentially requiring the Department to 
show Father had zero chance of parole.”  In doing so, 
the Court concluded that the Court of Appeals 
“misinterpreted subsection (Q) and misapplied [its] 
holding in H.R.M.”.  Accordingly, the Court granted 
the Department’s petition for review and reversed the 
Court of Appeals’ judgment.  In re C.L.E.E.G., 639 
S.W.3d 696 (Tex. 2022). 
 
VII. BEST INTEREST 
 
       A. DESIRES  
 

1. No Relationship with Older Children 
 
Father challenges the legal and factual sufficiency of 
the evidence supporting the trial court’s best interest 
determination.  The child was approximately two 
weeks old at the time of removal.  Father argued he did 
not have “an opportunity to develop a bond with” the 
child.  In its analysis of the first Holley factor, the Court 
of Appeals considered evidence that the child’s older 
siblings knew Father and had no bond with him, saw 
him only periodically “before his most recent 
incarceration,” and the oldest child chose not to have 
contact with him.  The Court of Appeals found the 
evidence accordingly weighed in favor of the 
Department under this factor.  R.G. v. Dep’t of Family 
& Protective Services, No. 14-21-00584-CV (Tex. 
App.—Houston [14th Dist.] Mar. 29, 2022, no pet. h.) 
(mem. op.). 
  

2. No Child Expressed Desire to Return 
to Parent 
 

The Court of Appeals concluded that the first Holley 
factor, the desires of the children, weighed in favor of 
termination.  In its recitation of the facts, the Court 
noted the CASA volunteer’s testimony that the 
children mostly tell her they wish to stay with their 
foster parents.  The Court began its analysis with its 
observation that, “none of the children expressed a 
desire to return to [Father].”  The Department 
caseworker testified that Child 1 was mostly quiet 
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during his scheduled visits because he had a lot of 
resentment towards his parents.  She explained, “he 
just wishes they could have done better.  So he doesn't 
really show much emotion.”  According to the 
Department caseworker, Child 1 “fears going home to 
[Father].”  The Court also pointed to testimony that 
Child 2 is now always happy, and while she enjoys 
talking to her parents, she has never asked when she 
can return home to them.  In a writing activity, Child 3 
wrote that she dreamed of “[a] better life.  And then 
[to] have [a] happy family with no fighting.”  Child 3 
also stated that her foster family cares for her.  In 
contrast, Child 3 expressed frustration during her visits 
with her parents, especially when they tell her that she 
needs to help Child 4 because she is still a baby.  The 
Court noted Child 3 had served as a primary caregiver 
for her sisters before she was placed in foster care.  
Thus, the Court concluded, “Because none of the 
children have expressed a desire to return to [Father], 
and some of the children have expressed their desire to 
remain with their current placement, we weigh this 
factor in favor of termination.”  In re G.C., J.C., A.C., 
and A.C., No. 13-20-00566-CV (Tex. App.—Corpus 
Christi-Edinburg May 13, 2021, no pet.) (mem. op.). 
 

3. Sparse Visits with Mother 
 

The Court of Appeals found the evidence weighed in 
favor of termination of Mother’s parental rights under 
this factor where Mother had sparse contact with the 
child during the case, as contrasted with the bond the 
child shared with her fictive kin placement.  In re 
D.M.A., L.G.S., K.D.T., and M.A., No. 04-21-00441-
CV (Tex. App.—San Antonio, Feb. 2, 2022, no pet.) 
(mem. op.). 

 
       B. PROGRAMS AVAILABLE 
 

1. Positive Implications of Completed 
Services Overridden by Mother’s 
Persistent Bad Behavior 

 
When considering the programs available to Mother, 
the Court of Appeals noted that when Mother accessed 
programs during past cases, “the evidence suggested 
that her conduct remained the same.”  The Court of 
Appeals noted the testimony showed that before the 
case at bar, Mother had a previous case in Arizona and 
two previous cases in Texas.  Although Mother 

completed an anger management class during this case, 
she was required to complete a second anger 
management class because she continued to act in an 
aggressive and threatening manner, even threatening to 
“hunt down and kill” Father and his paramour.  She 
also threatened to beat the caseworker and “told her 
that she would burn in hell”.  Based on these 
comments, the caseworker testified Mother did not 
learn anything from prior anger management classes.   
The caseworker testified that when it came to services, 
Mother would simply “check the boxes” by 
completing the services but “despite completing the 
services and checking the box, Mother could not show 
she had learned anything.”  Thus, the Court concluded, 
“[e]ven with programs available to help Mother and 
the children, Mother’s willingness to access the 
programs and ability to follow through with them 
appeared questionable.”  This factor weighed in favor 
of termination.  In re C.W. and M.W., No. 02-21-
00252-CV (Tex. App.—Fort Worth Jan. 13, 2022, no 
pet.) (mem. op.). 
 

C.  STABILITY 
 

1. Brief Employment Insufficient 
 
The Department removed a child after a report alleged 
he “show[ed] signs of drug withdrawal.”  The child 
tested positive for amphetamines and heroin, and was 
infected with a sexually transmitted disease. 
 
Mother had Department history including removal of 
three children “affected by drug use.”  One child was 
removed due to “serious bodily injury with skull 
fractures.”  Mother had an extensive criminal history, 
mostly theft and drug charges, and was incarcerated 
during the majority of the Department case.  Mother 
completed no services during the case.  The trial court 
terminated Mother’s rights under TFC §§ (D), (E), (N), 
(O), and (P), and made a finding that termination was 
in the child’s best interest. 
 
The Court of Appeals emphasized that “Mother’s life 
outside of her home [was not] particularly stable” and 
cited to Mother’s incarceration and the fact her current 
home was not an appropriate home for the child.  
 
Mother testified that she had started work at a meat 
processing plant “about a week before trial,” but failed 
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to provide any proof of employment upon the 
Department’s request.  The Court of Appeals held that 
Mother only held this job a short time and even if 
Mother had provided proof of employment, “there was 
no way she could have demonstrated an ability to 
provide [the child] with a safe and stable 
environment”, holding the evidence relevant to the 
“Stability of the Home or Proposed Placement” Holley 
factor supported termination.  Accordingly, the Court 
affirmed the judgment termination Mother’s parental 
rights.  In re I.B., Jr., No. 02-21-00358-CV (Tex. 
App.—Fort Worth Apr. 28, 2022, no pet. h.) (mem. 
op.). 
 

2. Inability to Provide Proof of Income 
Renders Factor Neutral 

 
The Court of Appeals characterized the seventh Holley 
factor, the stability of the home or proposed placement, 
as neutral based on the absence of evidence about 
Father’s employment.  During her trial testimony, one 
Department caseworker testified that she was 
concerned about Father’s “on and off” employment.  
For example, Father was unable to provide her with 
paystubs because he stated he had not been working 
during the three weeks prior to the trial.  She noted that 
Father only obtained an apartment through the housing 
department after his family paid off his debts.  
According to Father, he did not regularly pay child 
support due to lack of work.  Father testified that he 
had  begun remodeling and painting homes as a source 
of income in the last four months but still had not paid 
child support.    

 
The Court observed that the record established that 
Father had a suitable three-bedroom apartment for the 
children by the time of trial, but he had only obtained 
this housing because family members paid off his 
debts.  Further, although he claimed to have steady 
employment, Father was unable to provide proof of 
income and had not paid any child support.  Thus, the 
Court surmised that while Father may provide 
adequate housing, he was unable to show proof of 
employment.  The Court also noted the Department’s 
concern about Father’s statement that he would quit 
working if needed to care for the children, explaining 
Father needs to work to provide for them.  
Accordingly, the Court concluded that the seventh 
Holley factor was neutral.  In re G.C., J.C., A.C., and 

A.C., No. 13-20-00566-CV (Tex. App.—Corpus 
Christi-Edinburg May 13, 2021, no pet.) (mem. op.). 
 
VIII. TFC § 161.004 AND TFC § 161.001(B)(1)(O) – 

RELEVANT TIMEFRAMES FOR EVIDENCE 
 
In 2019, a final order denying termination of parental 
rights was entered, in which the Department was 
named permanent managing conservator, and the 
parents were named possessory conservators.  In 
February 2021, the Department filed a petition to 
modify and sought termination of the parents’ rights.  
The trial court terminated Father’s parental rights 
pursuant to TFC § 161.001(b)(1)(O) and TFC § 
161.004.  Father appealed. 
 
After a prior denial of termination, the Department 
may later seek to terminate parental rights: (1) under 
TFC § 161.001, which requires clear and convincing 
evidence of acts or omissions having occurred since 
the denial, or (2) under TFC § 161.004, which requires 
clear and convincing evidence of an act or omission 
under § 161.001 that occurred before the denial and 
that the circumstances of the child, parent, sole 
managing conservator, possessory conservator, or 
other party affected by the order have “materially and 
substantially changed since the date that the order was 
rendered.” 
 
At trial, the Department only called the caseworker to 
testify.  She indicated that a service plan had been 
created at the beginning of the original 2017 case.  The 
Appellate Court noted that no service plan was offered 
into evidence.  The caseworker also testified that 
Father had continued housing instability, which had 
not changed since 2017.  Father also remained steadily 
employed, was paying his child support, continued 
testing negative on drug tests, and attended all of his 
visits with the children.  The children remained with 
the same foster parents for three and a half years.  The 
trial court interviewed the children and stated that 
“these two children enjoyed living with their foster 
parents and would not mind staying there long-term 
but that they also enjoyed their visits with the father 
and expressed ‘some interest in possibly living with 
him.’” 
 
The Appellate Court reviewed this evidence and 
concluded that, “we can find no evidence to show that 
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the circumstances of the parents or the children had 
materially and substantially changed since the date of 
the 2019 SAPCR order.”  Thus, the Court found that 
the evidence was insufficient to support termination 
under § 161.004 and that “it cannot consider conduct 
that occurred prior to the 2019 SAPCR order denying 
termination.” 
 
The Court then noted that the consideration of 
evidence to support the TFC § 161.001(b)(1)(O) 
finding is limited to evidence of events after the 2019 
order denying termination.  The Court of Appeals cited 
to the fact that the Department failed to introduce a 
family service plan into evidence and the testimony 
from the caseworker alluded only to a court-ordered 
service plan created in 2017.  There was no evidence 
that Father was court-ordered to complete services 
after the entry of the 2019 order.  Accordingly, the 
evidence was insufficient to support termination of 
Father’s parental rights under TFC § 161.001(b)(1)(O). 
 
Father’s termination order was reversed.  In re C.W., 
C.W., C.W., and F.S.W., No. 11-21-00163-CV (Tex. 
App.—Eastland Jan. 27, 2022, no pet.) (mem. op.). 
 
IX. SETTLEMENT AGREEMENTS 

 
A. ENFORCEABILITY OF MSA NOT AGREED TO 

BY ALL PARTIES 
 

On appeal, Grandparent Intervenors argued the “trial 
court clearly abused [its] discretion by refusing to enter 
judgment based upon the parties’ mediated settlement 
agreement [(MSA)].”  
 
Mother and Father divorced in 2014 pursuant to a 
decree that named both parents joint managing 
conservators.  Following the divorce, the children 
primarily lived with Father, and Mother exercised 
standard possession.  Mother was given temporary 
custody of the children in 2018 after bruising was 
observed on them.  Mother lived with the children at 
the Grandparents’ home for several months before she 
moved in with her boyfriend, who is a registered sex 
offender.  The children remained with Grandparents 
until mid-2019, at which time Father was awarded 
custody again. 
 

While the children still lived with Grandparents, 
Mother and Father each filed a modification petition 
seeking sole managing conservatorship.  Grandparents 
filed a Petition in Intervention seeking, among other 
things, that they be appointed sole managing 
conservators of the children.  Ultimately, Mother, 
Father, Grandparents, and the amicus attorney attended 
mediation to try and resolve their differences regarding 
the possession of and access to the children.  Mother 
left the mediation before an agreement was reached, 
but Father, Grandparents, and the amicus attorney 
stayed and signed a Binding Partial Settlement 
Agreement. 
 
When the case proceeded to trial, Father informed the 
trial court that the parties were unable to reach an 
agreement with Mother at mediation; however, Father, 
Grandparents, and the amicus attorney signed the 
MSA.  Father asked that, “to the degree possible, that 
the MSA control in the rulings”.  He agreed that the 
MSA is his “proposed requested relief”, the amicus 
attorney agreed that the MSA “is not binding on the 
court”, and the Grandparents, in closing, asked the trial 
court to adopt the MSA.  After hearing testimony and 
closing arguments, the trial court, among other things, 
refused to adopt the MSA in its entirety, even to the 
extent that the terms did not affect Mother’s rights.  
Grandparents’ appeal followed.   
 
The Court of Appeals noted that Texas has a policy 
encouraging “the peaceable resolution of disputes” and 
especially disputes involving the parent-child 
relationship.  In light of that policy, a trial court may 
refer a suit affecting the parent-child relationship to 
mediation, and must enter a judgment on any MSA that 
results from that mediation, with limited statutory 
exceptions.  TFC § 153.0071 provides that an MSA is 
binding on the parties to the agreement if it: (1) 
“provides, in a prominently displayed statement that is 
in boldfaced type or capital letters or underlined, that 
the agreement is not subject to revocation”; (2) “is 
signed by each party to the agreement”; and (3) “is 
signed by the party's attorney, if any, who is present at 
the time the agreement is signed.”  TFC § 
153.0071(d).  
 
The Court of Appeals began its analysis by rejecting 
Grandparents’ argument that the trial court abused its 
discretion by refusing to enter judgment based on the 
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parties’ MSA.  The Court explained that several terms 
and provisions of the MSA infringed on Mother’s 
parental rights, yet Mother did not sign the MSA and 
was not a party to it, and therefore she could not be 
bound under TFC § 153.0071.    
 
The Court then considered whether Grandparents were 
entitled to partial judgment on the MSA, excluding 
those terms and provisions that infringed on Mother’s 
rights.  The Court reasoned that TFC § 153.0071’s 
language as well as Texas policy encouraging “the 
peaceable resolution of disputes”, especially those that 
concern the parent-child relationship, support the 
conclusion that the present MSA is binding on the 
parties who signed it.  The Court further pointed out 
that the parties stipulated at trial that the MSA is 
irrevocable and binding on the parties to the MSA.  
Additionally, the Court observed that the trial court 
also acknowledged that although the MSA is not 
binding on Mother, it is binding on Father, 
Grandparents, “and possibly the Amicus Attorney.”  
Quoting relevant authority, the Court indicated that in 
this context, “A stipulation constitutes a binding 
contract between the parties and the court.”     
 
Accordingly, the Court concluded that Grandparents 
“were entitled to judgment on the MSA excluding 
those terms and provisions that infringe on Mother's 
rights.”  In re A.D.B. and A.D.B., 640 S.W.3d 604 (Tex. 
App.—Houston [14th] 2022, no pet.). 
 

B. RULE 11 
In a suit affecting the parent-child relationship, the 
Department entered into a Rule 11 agreement with 
Father in which the Department would be named the 
child’s managing conservator with the following 
conditions: (1) weekly parent-child visits; (2) continue 
with family counseling; (3) “consult with” Father on 
the child’s medical care with the exception of 
emergency treatment; and (4) “consult with” Father on 
the child’s educational needs.  The trial court declined 
to order the provisions that required the Department to 
consult with Father before making educational or 
medical decisions and declined to expressly order 
weekly visitation.  Instead, in addition to virtual 
visitation, the trial court stated that in-person visitation 
was to be set up so that Father could “get acclimated” 
and “accomplish what the -- services he needs…. I’ll 

leave that up to the Department.”  The final order 
ordered that the parents have possession of the child 
“at times mutually agreed to in advance by the parties” 
and, in the absence of an agreement, supervised 
visitation as approved by the Department with 48-
hours’ notice.  The final order did not expressly 
incorporate any of the conditions of the Rule 11 
agreement.  On appeal, Father contended that the trial 
court abused its discretion by not ordering the terms of 
the agreement.   
 
The Department argued that because the Rule 11 
agreement was valid and enforceable, there was no 
need to modify the final order, and the order that 
visitation would be as agreed to in advance 
encompassed the weekly visitation agreed to in the 
Rule 11 agreement.  The Court of Appeals recognized 
that a trial court generally has a “ministerial duty to 
enforce a valid Rule 11 agreement.”  However, the 
Court stated that “under the Family Code, an 
agreement concerning conservatorship and possession 
of a child must be enforced by the trial court only if the 
court finds that the agreement is in the child’s best 
interest.”  In support of best interest, the Court pointed 
to evidence that the child was doing well in her foster 
home, told the ad litem she did not know or trust Father 
and was not ready to be with him, suffered from asthma 
and severe allergies, required several daily 
medications, was in counseling and behavioral 
therapy, exhibited symptoms of depression, and 
reported Father called her a liar due to an issue with 
her schoolwork.  The Court further pointed out that 
Father admitted he was not ready for the child to return 
until “he gets a better handle on what she needs.” 
 
In analyzing the trial court’s orders regarding 
visitation, the Court stated:  
 

It appears that, rather than attempting to 
limit Father’s possession to weekly 
virtual visits only, the trial court wanted 
the order’s language to allow for eventual 
in-person visits as agreed to by the 
Department once Father and [the child] 
had established a bond and it was 
appropriate and convenient to do so.   

 
The Court concluded that because the Rule 11 
agreement included an agreement to hold weekly 
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virtual visits, the language of the final order 
encompassed that agreement.  Furthermore, the Court 
stated: 

[E]ven if the order could not properly be 
construed as incorporating the parties’ 
agreement, the trial court could have 
determined that it was in [the child’s] best 
interest to leave the timing of visits 
flexible and by contemporaneous 
agreement so as to facilitate the 
Department’s and Father’s working 
together to get to the point at which 
Father could have in-person supervised 
visits with [the child]. 

 
Regarding the portion of the agreement that required 
the Department to consult with Father about 
educational and medical decisions, the Court of 
Appeals pointed out that TFC § 153.371 bestows upon 
the Department the right to consent for the child to 
medical, psychiatric, psychological, dental, and 
surgical treatment, to have access to the child's medical 
records, and to make decisions regarding the child's 
education when the Department is appointed as a 
managing conservator.  The Court also pointed to TFC 
§ 153.076(a), which requires a conservator of a child 
to inform the other conservators of significant 
information related to the child’s health, education, and 
welfare in a timely manner.   
 
The Department argued that the term “consult” was too 
vague to obligate the trial court to enforce it or, 
alternatively, that the order that the parties comply with 
the TFC § 153.076(a) duty to inform was sufficient and 
encompassed the agreement.  The Court of Appeals 
disagreed and stated that the trial court’s order that the 
parties comply with § 153.076(a) “does not necessarily 
comply with the parties’ agreement contemplating 
prior notice to Father” because 153.076(a) “does not 
define ‘timely manner,’ nor does it expressly require 
advance notice.”  Nonetheless, the Court of Appeals 
concluded that, “the trial court did not abuse its 
discretion by impliedly determining that requiring the 
Department to consult with Father in advance before 
making medical and educational decisions for [the 
child] was not in [the child’s] best interest.”  The Court 
again pointed to the above-mention evidence of best 
interest, as well as evidence that Father “was not 
familiar with [the child’s] particular needs, had not 

seen her in person for at least seven years,” and the 
child struggled during the first couple weeks of 
counseling with Father, and determined this was 
evidence of Father’s inability “to respond to [the 
child’s] mental-health and emotional needs[.]”  “Thus, 
the trial court could have determined that although 
Father was entitled to the mandated statutory 
information, requiring the Department to run all 
decisions by him in advance would not promote [the 
child’s] best interest.” 
 
In determining that the trial court “did not have a 
ministerial duty to include the complained-of agreed 
matters in its final order,” the Court of Appeals 
declined to reform the final order and affirmed.  In re 
I.G., No. 02-21-00119-CV (Tex. App.—Fort Worth 
Aug. 12, 2021, pet. denied) (mem. op.). 
 
X. OTHER ISSUES 
 
The parental rights of the subject child were 
terminated, and the Department had been the child’s 
managing conservator since May 2018.  Since that 
time, the child had been in seventeen different 
placements, and at the time of the case at bar, her 
placement status was “Child Without Placement”, and 
she carried a service level of “Intense.”  The child 
manifested behavior problems, including self-harm, 
extreme aggression, and an inability to follow 
authoritative direction. 
 
On February 10, 2020, the trial court entered an order 
with specific requirements for the child’s placement, 
but the Department had been unsuccessful in locating 
a placement that met all of the court’s requirements.   
 
In December 2021, the trial court held several 
hearings, and testimony demonstrated the Department 
had been unable to locate a placement that adhered to 
the particular requirements previously ordered by the 
trial court.  Over several hearings, Department 
caseworkers testified to their extensive efforts to find a 
placement that fulfilled the trial court’s orders 
requiring placement.  On January 14, 2022, the trial 
court orally rendered an order that was signed on 
February 4, 2022.  The order required the Department 
to (1) offer child-specific contracts in the amount of 
$2,000/day to up to six child-placing agencies, (2) 
submit these offers to the agencies no later than 9:00 
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a.m. on Tuesday, January 18, 2022, and (3) include an 
additional $500/day subsidy for professional 
counseling for the first nine months of placement.  
 
The Department filed an original proceeding for a writ 
of mandamus in the Fourth Court of Appeals, arguing, 
inter alia, that the February 4 order violated the 
separation of powers clause by interfering with the 
Department’s statutory duties.  The Court of Appeals 
agreed.   
 
Tex. Const Art. II, § 1 provides: 
 

The powers of the Government of the State of 
Texas shall be divided into three distinct 
departments, each of which shall be confided 
to a separate body of magistracy, to wit: 
Those which are Legislative to one; those  
which are Executive to another, and those 
which are Judicial to another; and no person, 
or collection of persons, being of one of these 
departments, shall exercise any power 
properly attached to either of the others, 
except in instances herein expressly 
permitted. 

 
The Court of Appeals noted that the Texas Constitution 
expressly prohibits judicial interference with another 
branch: “Where one branch of government assumes 
power more properly attached to another branch or 
unduly interferes with the powers of another, any 
resulting order is void.”  Citing State v. Ferguson, 125 
S.W.2d 274 (1939) (orig. proceeding). 
 
The Court of Appeals then turned to the issue of 
powers delegated to the trial court and powers 
delegated to the Department.  The Court pointed out 
the trial court derives its constitutional power from 
Article V, section 8 of the Texas Constitution and its 
statutory power from the Texas Family Code.  The 
Appellate Court stated that the February 4order was 
issued under the authority of Family Code chapter 263, 
which “defines the parameters whereby the judicial 
branch may review the permanency placement status” 
of a child, and the trial court had the statutory duty to 
review the Department’s plans for the child. 
 
The Appellate Court then recognized the trial court 
possesses implied or inherent powers, which are 

powers “it may call upon to aid in the exercise of its 
jurisdiction, in the administration of justice, and in the 
preservation of its independence and integrity . . . 
Inherent power ‘springs from the doctrine of separation 
of powers between the three governmental branches.’”  
The Court went on to clarify that implied powers, by 
contrast, are those which “can and ought” to be implied 
from some other express grant of power.  The Court of 
Appeals thus concluded that because the best interest 
of the child is always the overriding concern in these 
cases, the trial court had not only statutory power but 
also inherent power to act in the child’s best interest in 
this case. 
 
The Court next recited that the Department is a state 
agency that is legislatively designated to provide 
support and services to children through both state and 
federal funding.  “As part of its legislatively conferred 
authority, the Department has the power to negotiate 
and execute contracts necessary to ‘perform any of the 
[D]epartment’s powers or duties.’” citing Tex. Hum. 
Res. Code § 40.058(a).  The Appellate Court cited to 
Tex. Hum. Res. Code § 40.058(f), which provides that 
when procuring a contract with a child-placing agency, 
the contract must include specific provisions.  The 
Court held that, accordingly, the Legislature granted 
the Department the authority and responsibility to 
enter into child-specific contracts in compliance with 
specific governing statutes. 
 
The Court of Appeals then considered whether the trial 
court had the power to order the Department to enter 
into child-specific contracts with specific child-placing 
agencies.  The Court recognized that a trial court is 
required to review permanency progress report 
prepared by the Department pursuant to TFC § 
263.5031(4).  The Court looked to the plain language 
of the word “review” to note that it would allow a court 
to inspect, consider, or reexamine a permanency 
progress report, but “absent from section 263.5031(4) 
is an avenue whereby a court may impose specific 
contractual obligations on the Department following 
the court’s review of the permanency progress report.”  
The Court held that the legislature delegated the power 
to negotiate and execute child-specific contracts to the 
Department.  The Court recognized the trial court’s 
statutory and inherent responsibility to act in the 
child’s best interest, but held “the authority to act in a 
child’s best interest is not boundless.”  The Court of 



Termination Case Law Update 2022 
__________________________________________________________________________________________ 
 

 - 33 - 

Appeals stated that although the court had a duty to 
review the Department’s actions, the court “may not 
usurp legislative authority by substituting its policy 
judgment for that of the [Department] acting as a 
legislative body.”  The Court of Appeals accordingly 
held that the trial court “unduly interfered with the 
powers of the legislative branch when it ordered the 
Department to submit these written offers to specific 
child-placing agencies.” 
 
Finally, the Court of Appeals considered whether the 
trial court had the power to order the Department to 
enter into child-specific contracts with specific daily 
rates.  The Court cited to TFC § 264.004(a) for the 
proposition that the Department “shall establish” a 
method to allocate state funds for protective services.  
“To do so, the Department enters into contracts with 
residential childcare providers at specified rates.  See 
40 Tex. Admin. Code § 700.328.”  The Court went on 
to point out that all providers of residential care, 
including foster homes, residential treatment centers, 
or other child-care institutions, “must complete a 
contract or agreement with [the Department] in order 
to receive foster care maintenance payments.”  Tex. 
Admin. Code § 700.328(a).  Moreover, the 
Department’s foster care rates must be approved by the 
Health and Human Services Commission in 
accordance with 40 Tex. Admin. Code § 700.1753.  In 
addition, the foster care payment rate is tied to the 
child’s service level, and the Texas Administrative 
Code provides the rate-setting methodology for foster 
care contracts, including child-specific contracts. 
 
“Under these circumstances, we hold the Legislature 
has vested in the Department the authority to enter into 
child-specific contracts at legislatively determined 
rates.  Therefore, we conclude the trial court unduly 
interfered with the powers of the legislative branch 
when it ordered the Department to submit a written 
offer for a child specific contract in the amount of 
$2,500 per day.”  The Court, therefore, held those 
portions of the trial court’s order to be void and 
conditionally granted the Department’s petition.  In re 
Tex. Dep’t of Family and Protective Servs., No. 04-22-
00040-CV (Tex. App.—San Antonio June 1, 2022, no 
pet. h.) (orig. proceeding). 
 
 
 

XI. ICWA 
 
The trial court terminated Mother’s and Father’s 
parental rights on December 30, 2020, and they 
appealed.  The trial court found that the children were 
“Indian Children” within the meaning of the Indian 
Child Welfare Act, 25 U.S.C. § 1901, et. seq.  On 
January 5, 2021, the Citizen Potawatomi Nation 
moved for an order transferring the proceeding to the 
District Court for the Potawatomi Nation, stating the 
transfer was warranted because the children are 
“Indian Children.”  The trial court granted the motion 
and transferred the cause.  The District Court for the 
Potawatomi Nation issued an order on January 5, 2021, 
through which it accepted the transfer of the 
jurisdiction and designated the minor child as a ward 
of the court.  A copy of that order was made part of the 
Texas court clerk’s record.   
 
The Amarillo Court of Appeals noted that there are 
times when Texas and an Indian tribe may share 
jurisdiction over a child, and there are also times when 
a tribe has exclusive jurisdiction.  The Appellate Court 
recited that 25 U.S.C. § 1911(a) is one of those times 
when a tribe has exclusive jurisdiction, as the statute 
states “[w]here an Indian child is a ward of a tribal 
court, the Indian tribe shall retain exclusive 
jurisdiction, notwithstanding the residence or domicile 
of the child.” 
 
The Court of Appeals held that the children fall into the 
category of “minor child”, as they had been born in 
2016 and 2019, respectively.  The Court held: “[t]hus, 
they became wards of the Potawatomi Nation district 
court via its January 5th order.  The two being wards 
of that tribal court, the Citizen Potawatomi Nation 
obtained ‘exclusive jurisdiction’ over them.  The Court 
of Appeals for the Seventh District of Texas is not a 
Potawatomi Nation tribal court.  That results in our loss 
of jurisdiction over the appeal.”  The Court of Appeals 
accordingly dismissed the appeal for want of 
jurisdiction.  In re S.R.P. and C.P., No. 07-21-00002-
CV (Tex. App.—Amarillo May 10, 2021, pet. denied) 
(mem. op.). 
 
 
 
 




